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September 2, 1982

OFFICE OF THE
GENERALCOUNSEL

Janmes F. Rill, 'Esq

Collier, Shannon, R Il & Scott
Attorneys-at - Law

1055 Thomas Jefferson Street, N W
Washi ngton, D.C 20007

Dear M. Rill:

This i s in response to your letter of August 30, 1982,
in which you present additional information concerning the
request of Yazoo Manufacturing, Inc. ("Yazoo") for a |
determination of whether certain of their nowers are consumer
products and thus subject to the-Safety Standard for Walk-
Behi nd Power Lawn Mowers, 16 C. F. R Part 1205. W had
advi sed you previously that the information available to us
as of August 16, 1982, indicated that the mowers in question
were consuner products. W subsequently net with you and
reBresentatives of Yazoo on August 27, and you agreed to
su

mt additional information which is the subject of your
most recent letter.

In that letter, you provide additional data concerning
each individual nower nodel and indicate that the cnly
nodel s now involved in this request are nodels S-26, S 24,
SP-24, S-22, and SP-22. Part of these new data consist of
nore refined estinmates of the nunber of nmowers sold to
consunmers by the deal ers supplied by your conpany-owned
distributors. Those estimates ranged from "no nore than IW
for the S 26 to "close to MW for the 22 inch nodels. In
addition, wwobtained. estimtes of sales to-consuners from
some of your independent distributors, indicating that such
use was Ml percent or less. You also submtted copies of
advertisenents that Yazoo runs in publications directed to
comrer ci al audi ences.
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Jaces F. Rill, Esquire

If the data described above were all that were available,
we would find it difficult to conclude that these mowers
are not consumer products. However, you indicate additional
steps that Yazoo will undertake to ensure that consuner sales
of these nmowers are further reduced. You indicate that
Yazoo will reinforce its policy of selling only to cormercial
users by providing witten instructions to that effect to
its dealers and by placing a decal on the nowers stating
that they are intended for comercial applications only and
do not conply with the CPSC mandatory safety standard.
|

Al t hough we woul d expect that the instructions and
I ¢ hat you outline would substantially
reduce consuner sales of these mowers, we do have reservations
about the particular wording of the instructions for dealers
on page two of your letter. The first sentence of the
instruction states that these nowers have "been classified
bv the 'Consuner Product Safety Conm ssion as commercia
nowers not subject to the requirenents of [Part 1205]."

This -language could be interpreted wongly as an endorsenent
by the. Commission of the commercial attributes of the mower'.
It could also be erroneously interpreted as inplying that
such a determnation is permanent-and independent of whether
the nowers are in fact sold to consuners. These objections
to the instructions could be avoided by substituting the
followng for the first sentence of the instructions:

The Yai oo 22-26" hi ghwheel nowers are not intended
for consuner use and do not conply with the nandatory
Safety Standard for WAl k- Behi nd Power Lawn Mowers
that applies to consumer nowers.

One additional step that we believe Yazoo shoul d take
to ensure the reduction of consumer use of these nowers is
to revise sonme of the advertisenments that were submtted,
which, as presently constituted, appear to contaln an unwarranted
appeal to consumers. The "IN advertisenent
seens to be directed nore at consuners than at comercia
user s,  NNE—

] . Also,* the advertisenent from.
Qut door Power Equi pnent Magazine indicates that the nower is

useful for consunmer applications. [See the description of

the customer "cutting his |lawn" under the "Yazoo Gets Noticed"
subtitle.]
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Based on the data currently available, we believe that
the steps outlined in your proposal, together with the
additional steps discussed above, shoul'd be sufficient to
reduce the sales to, and use by, consunmers of these mowers
to a point where the nowers would not be considered consuner
products.  This determnation is based prinmarily on the
I nformati on you provided ‘and involves a prediction that the
i npl enentation of Yazoo's programw || result in a substantial
reduction of the number of sales of these nowers to consumersl
Bowever, if additional information becomes avail able show ng
t hat consuners use these nmowers nore than occasionally, our
determ nation could change.

Wi le the views expressed in this letter are based
upon the nobst current interpretation of the law by this

office, they could subsequently be changed or superseded
by the Commission. Please do not hesitate to contact ne

if you have further questions regarding these natters.
Sincerely,
@ﬁw.—.& -

Martin Howard Katz
General Counsel



Collier, Shannon, Rill & Scott
Attorneys - at-Law
1055 Thomas Jefferson Street, N. W.
Washington, D. C. 20Q07

i

Tel ephone:  (202) 342-8400
Writer's Direct Dial Nurber

(202) 342-8445

August 30, 1982

Martin Katz, Esquire

General Counsel

Consumer Product Safety Commission
5401 Westbard Avenue

Bethesda, Maryland 20207

Dear Mr. Katz:

Pursuant to our August 27, 1982 discussion during a
meeting between you, other members of the Office of General
Ccunsel's staff, and representetives of Yazoo Manufacturing,
Inc., we present the following information to supplement and
revise Yazoo's June 25, July 19 and August 24 letters requesting
a determination that designated Yazoo highwhesel mowers are not

consumer products within the coverage of the Lawn Mower Safety
Standard.

1. As per our discussion, Yazoo has now limited its
original request so that only the foliowing five models are

at issue:
SUGGESTED

MODEL NO. HP WEIGHT RETAIL PRICE

5-22-r%/ 5 140 Lbs

'SP-22-R 5 125 Lbs.

S-24-R 5 152 Lbs.

SP-24-R 5 148 Lbs.

S-26-R 7 186 Lbs.

2. These five models, like all Yazoo products, are
advert ised and promo ted fcr commercial use only. Yazoo
provides an

*/ The Wl designates the inclusion of the NN <:2ch of
These models is alsc available with the Briggs and Stratton 1/C
engine of comparable size, with heavy-duty features designed for
commercial applications. Generally, the Briggs & Strattoun engine
option sells for Sl less at retail. '"S" indicates a self-
propelled unit; "SP" indicates self-push.



Page Two

e
. It Qs
Yazoo's policy not to approve any advertising that is
directed toward non-commercial users or to place adver-
tisements in publications other than those directed to
commercial audiences. (Advertising slicks and tear sheets
from the advertisements, are included as Attachment A.)

3. 1f the designated mowers are given a ''commercial"
interpretation, Yazoo will reinforce its policy of selling
only to commercial users by the use of special instructions
to its dealers and by the use of decals placed on the hood
of each 22", 24" and 26" highwheel mower. The instructions
sent to every dealer will read as follows:

The proposed decal will read:

"NOTICE: This highwheel product is in-
tended for commercial applications only.
It does not comply with Consumer Product
Safety Commission mandatory safety stan-
dards for walk-behind lawn mowers. It
does comply with ANSI 71.4 Commercial Turf
Care Equipment safety standards."

.. _——]
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5. Finally, in order to refine the estimates of sales
of Yazoo's products to commercial users submitted in
Yazoo's original request, over the past 6-8 weeks Mr.
Kerr has undertaken a review of the current dealer lists
for each of hisgl company-owned distributors. He has
also screened sales records and contacted each store
manager to whom his own distributors ship the products at
issue. Although this review is still in progress, Mr.
Kerr's present estimate based on this analysis is as
follows: with respect to the P-26" model, no more than
Bl of his sales are to consumers; consumer sales of the
two 24" models is estimated to be around Ml and consumer
sales of the two 22" models is close to Ml While these
figures cannot be precise, they are based on a more
detailed examination of available information than Mr.
Kerr's original estimate. Mr. Kerr intends to continue
to review the records of dealers within his self-dis-
tribution system in order to maintain current infor-
mation.

Mr. Kerr does not have access to the records of
Yazoo ' s independent distributors who account for the
remaining A of Yazoo's sales. Therefore, in order to
provide more detailed documentation of  his original
estimates with respect to these independent channels,
Mr. Kerr has requested that each of his independent
distributors review its dealer list and send a letter or
telegram estimating the level of commercial versus con-
sumer sales indicated by these lists and by their per-
sonal dealings with their retailers. The responses by
independent distributors are appended hereto as Attach-
ment B.

We appreciate the courtesy you extended during our meet-
ing last Friday. We have attempted to provide all of the
information that you and other members of your staff indicated
was necessary or helpful to a reevaluation of Yazoo's request.
1f we have overlooked anything or you have questions concetrning
the information contained herein, please contact us imme-
diately so that we can expedite the resolution of this matter.
As we discussed, a decision before Labor Day is essential to
Yazoo's ability to retain its work force and compete in the
upcoming season.

L —

Siqgéf%ly,
e .
—/ R
" ' -
James F. Rill
Acttorney for Yazoo
Manufacturing Co.
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“Two years ago,

we sold sixX Yazoos.

Now, we buy emby the
frailer ’rrucklocd

“We started selling Yazoos in the Pertect For Big Jobs
summer of '78. By the time our first full- “We're in an area where we have water
length season came around in '79, all around us-and where many houses
the word had gotten around. Now, we are built on big lots. The Yazoo rider is the
sel! every one we can get. best piece of equipment to work here.
“Yazoo wasn't a stranger around here, “With a lot of waterfront area and bulk-

even before we started seiling them. A heads, the Yazoo rider is the only one

few ground maintenance people already that can get right down to the water:’

had Yazoos, and they were traveling Yazoo Gets Noticed

quite away to get them. When | saw the  The time my customers save with a

Yazoo rider operate, | knew | wanted t0  Yazoo is sensational.One of our cus-

handle them:’ tomers had another brand of mower
and spent over seven hours cutting his
lawn. | sold him a Yazoo, and he does it
now in three and a half.

\&:UFC‘Z’ : (‘ u:dcc, Dcwg/ 2—’-1 %Pm;.l‘V 'Q OZU\C.
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Collier, Shannon, Rill & Scott
Aftorneys - at-Law
1055 Thomas Jefferson Street, N. W.
Washington, D. C. 20007

Telephone: (202) 342-8400
Witer's Direct Dial Number

September 1, 1982

ATTENTION: Susan Bir inbaum

This is an additional telegram that should be included with the
others 1in the attachments to Yazoo's August 30th letter to

Martin Katz. Please let me know if there are any questions.

Thank you.

JUDITH L. OLDHAM

e
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RESTRICTED

CPSC ORGANIZATIOMAL UNMIT REPORTING: Office of General Counsel

DATE oF MSETING: August 27, 1982
PLACE OF MZETING: Rm 456, WTB

SUBJECT OF MEETING: Whether the Conmmission has jurisdiction
over certain nodels of |awn nowers manufactured by Yazoo
Manuf acturing, Inc.

Coriirssion UNITs RzpresenTeD & Names of Cormission PasTicipanTs:

Martin Howard Katz, General Counsel .

Margaret A. Freeston, Deputy Ceneral - Counsel _

St ephen Lenberg, Assi stant GC for Regulatory Affairs
Susan Birenbaum, Special Assistant to the Ceneral Counsel
Har | ei gh Ewell, OGC

Hon-Cois1ssion CRGANIZATIONS OR GROUPS REPRESENTED AND HAMZS oF
- - PARTICIPANTS:
Jim Kerr, President Yazoo Manufacturing, Inc.
]

Janes Rill and Judy Oldham, Collier, Shannon, Rl &
Scott, attorneys for Yazoo.

Issues D scusseD, DEC 1s 1ons MaDE, ACTION TAKEN or PLANMED :

Mr. Rill stated that he believed that Yazoo was in the sane
situation as other big wheel mower manufacturers that have
received interpretations that their products are not consumer
products. He noted that Yazoo has production enpl oyees
and that®Wm are laid off until after Labor Day. There are

5 nodel s involved in Yazoo's request in addition to their
S-20 nodel, which they are willing to drop.if that would
render the rest of their line "comercial."

/b

0.S5./19/°



The nodel s are designated "S" if it Is self-propelled

and "sp" if it is a push nower. [For next year, "S" will
still mean self-propelled, and push nowers will be designated
by "P".] The 26" nower cones only in a self-propelled
version and that uses the 7 HP engine or a 8 HP Briggs

& Stratton IC engine. The other nodels use a 5 EP R
or Briggs & Stratton IC engine. The nodels and approximate
retail prices are as follows:

S-26
S-24
SP- 24
S-22
SP- 22

The mowers will neet the CPSC foot probe requirement.
The Company , in addition to being willing to drop the S-20,
is willing to put a decal on the mowers indicating that they
are f'or comercial use only.

The Yazoo distribution system involves about Wl of
Yazoo's own distributors and about -independent distributors.
They do not sell to nmaSS merchandizers or hardware store
type outlets.

. N scated that his was the |argest Yazoo distributor
i nvol vi ng-deal ers.  Mst of- these are "Mom and Pop"
stores who sell primarily to commereial users.

The General Counsel indicated that Yazoo should supoly
more information bearing on this determnation and that "if
they didn't, the previous determ nation would stand. He
suggested the fol |l ow ng:

1. Yazoo should provide detailed information for each
model, including data on the extent of consunmer use for each
mower nodel

2. Provide additional data to lend nmeaning to the use

of words such as "primarily" to describe the degree of commercial

use for these nowers.

3. The company should specify the steps that are
taken to discourage consumer use. For exanple, they should
specify what they tell independent distributors and provide
copi es of the materials for the in-house distributors.

4, To the extent possible, they could submt copies
of the advertisenents and records of who ran the ads.



In response to a question from M Freeston about why
consuners nmght want to buy their nmowers, Mr. Kerr stated
that they mght want to clear out growth next to a |ake,
mow around a summer hone, m?reln be interested in having
something different, etc. The Yazoo representatives also
stated that consunmers would not be likely to buy the nower
due to the cost and because the size and weight of the nowers
woul d make it unmanageable. They pointed out that the
engine was good for-hours of operation and that this
was equivalent to 1 year's commercial use. Average life
of the nower was-years.

M. Katz indicated that if they got the additional
information to us we would give it a quick eval uation.

/9



Collier, Shannon, Rill & Scott
Attorneys-at-Law
1055 Thomas Jefferson Street, N. W.
Washington, D. C. 20007
Telephone: (202) 342-8400 .///

Writer's Direct Dial Nunber /
(202) 342-8445

Consumer Produet

August 26, 1982

\6 Otfice of llm
Martin Katz, Esquire
General Counsel A

Consumer Products Safety Commission ~L

5401 Westbard Avenue
Bethesda, Maryland 20207

Re: Request for Reconsideration of Determination
Regarding Yazoo High-Wheel Lawnmowers

Dear Mr. Katz:

On behalf of Yazoo Manufacturing, Inc. (''Yazoo'") we
strenuously object to the action taken last week with respect
to Yazoo's request for a determination that its high-wheel
mowers are commercial products not subject to the Lawnmower
Safety Standard for Walk-Behind Lawnmowers. The advisory
opinion, reversing the Commission staff's recommendation, is
arbitrary, capricious and an abuse of discretion, particularly
in light of the fact that Yazoo's high-wheel products are
comparable in every s:gnificant respect to the products of
Yazoo's competitors, i.e. I 20

, recently categorized as commercial mowers by vyour
office. For the reasons set forth below, we request a reversal
of your decision or, at the very least, a decision that the
determination should be confined to the smaller high-wheel
models with the highest rate of unintended consumer use.

The Advisory Opinion Should Be Reversed Because It Is Arbitrary
And Capricious Agency Act ion

The decision contained in your August 16, 1982, letter
treats Yazoo's products differently from competing products
that are identical in every respect relevant to a commercial
classification. Past advisory letters issued by the Commission
and addressing this subject have identified the factors rele-
vant to a determinaticn of the jurisdictional issue as the
channels of distrubution, advertising placement, weight, cost
and volume. A comparison of the size, weight, comstruction,
price, advertising practices, method of distribution and pro-

[
; 1982 »
\ﬂ- AUG 26

Safety Commission

/9



Martin Katz, Esquire Collier, Shannon, Ritt & Scott

August 26, 1982
Page Two

motion of these mowers with those of I
IR and other exempt models will reveal that Yazoo's
products are at least as commercial, and in some instances more
commercial than those excluded from ''consumer'" categorization
in recent months._

Although the letter acknowledges that a definition of a
consumer product does not extend to products not "customatily"
produced or distributed to consumers, it provides ne guidance
or explanation regarding the reason for its decision or the
definition of 'occasional" use. Since Yazoo's high-wheel
products, as well as its distribution system and advertising
placement policies, are identical to products recently ex-
empted, Yazoo suspects that its size and volume, as compared
with its smaller competitors, may have been the factor respon-
sible for the unfavorable response from the Commission. If this
is so, it is not a sound basis for such a decision. Moreover,
even if this factor were taken into account, the numbers
involved are not significantly larger than those applicable to
several of the manufacturers that have received favorable
interpretations.

If The Advisory Opinion Cannot Be Reversed, It Should Be
Narrowed

I1f, notwithstanding the objections just raised, you re-
main unwilling to reverse your adverse determination with
respect to all of Yazoo's high-wheel mowers, Yazoo requests
that the "consumer' categorization be confined to models that,

in the past, have produced the highest percentage of unintended
consumer use, i.e., the 20-inch model with aWMMH.P. engine.

=] =

As indicated in our July 19, 1982, letter supplementing
our original request, Yazoo estimates that unintended consumer
use of the $-20 model was as high as M It was for this reason
that Yazoo decided to replace this 20-inch models withamor e
expensive unit carrying the I cngine. These 20-
inch models, for which consumer sales were estimated at WK
were included in Mr. Kerr's estimate that W of his high-
wheel mowers are sold to commercial or agricultural users. If

*/ Because much of the relevant information contained in the
advisory opinion requests and responses to these other

manufacturers is not publicly available, it will not be
reiterated here. The General Counsel's office does,

however, have these documents and can readily verify the
above statement. A close comparison Of the facts in these
related requests should lead the Commission to conclude
that they should receive similar treatment.



Martin Katz, Esquire Collier, Shannon, Rill & Scott
August 26, 1982

Page Three

the discontinued S-20 model, which accounted for approximately
Wl of Yazoo's total sales, is excluded from Mr. Kerr's
commercial use calculation, however, and no new 20-inch model
is produced, the rate of commercial use would obviously be
higher than that originally projected. Clearly, the larger,
heavier and more expensive the equipment, the more remote the
likelihood that such units will be used in non-commercial
settings.

Like several other manufacturers for which commercial
exemptions have been granted, Yazoo cannot realistically pro-
vide numbers or percentages that precisely measure unintended
consumer use of commercial products. Other companies have used
various means to calculate consumer use, including warranty
cards, field surveys, and dealer or distributor statements. =
Based on Yazoo's predominant pattern of self-distribution
and Mr. Kerr's long and intimate familiarity with his sales -+
patterns, he believed his personal statement was an adequate
and reliable representation to support his request. Mr. Kerr
has stated that he believes that the rate of sales of high-wheel
units to commercial users would be significantly higher than
originally estimated if the 20-inch units are excluded from
that estimate. To verify and reinforce his estimate, he has
requested letters from his independent dealers and distri-
butors confirming that the larger. 22- to 26-inch models are
rarel; sold or used by consumers (See Attachment A). Finally,
as 1indicated in the June 25 letter to you, Yazoo never markets
its high-wheel units to consumers; rather, like 1ts competi-
tors, it restricts its advertising to publications directed to
commercial users, and will instruct its salesmen to direct
consumer purchasers to units suitable for home applications.

In conclusion, reconsideration and reversal of the ad-
verse determination I
TN vould be consistent with past decisions of the
General Counsel's office with respect to similar products.

- —
U . [: has also supplemented its re-
quest with the statements of its dealers and distributors that
such units are not sold more than occasionally to consumer
users. Based upon Yazoo's offer to limit its request and the
additional assurances contained herein, we request that your
letter of August 16 be revised and reissued as soon as possible.



Martin Katz, Esquire Collier, Shannon, Rill &

August 26, 1982
Page Four

SSSSS

- We trust that an extensive
reevaluation of this request will not be necessary and that this
matter can be resolved quickly—~in fairness to Yazoo.

/ e
\ Sinte%ply;
: /

~. 7/

Ll cee
JAMES F. RILL

-

JFR: jab



ATTACHMENT A

The documents comprising this attachment are being assembled

and will be supplied in the near future.
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U.S. SONSUMER FRCOUCT SAFETY CCMMISSION

WASHINGTON, 0. C. 20207

OFFICE OF THE
GENERAL COUNSEL

AUS 16 1982

James F.Rill, Esquire

Col l'ier, Shannon, Rill 6 Scott
Attorney. +at - Law

1055 Thomas Jefferson Street, N. W
VWashi ngton, D. C. 20007

Dear M. Rill:

This letter responds to your letters of June 25, L982,
and July 19, 1982,. in which you request a determnation of
whet her the nodels S-26, S-24, SP-24, S-22, SP-22, and SP-20R
Lawn nowers manufactured by Yazoo Manufacturing Conpany, |nc.

"Yazoo") are consuner(froducts and thus subject to the Safety

t andard for \Wal k-Behind Power Lawn Mwers, 16 CFR Part 1205.
The data you have submtted indicate that these nmowers are
consuner products.

As you know, the term "consumer product” is defined in
15 U.S.C. § 2052(a)(l), and the term does not include "an¥
article which is not customarily produced or distributed for
sale to, or use or consunption by, or enjoynent of, a consumer."
The legislative history of this section indicates that products
that are not used nore than occasionally by consuners are not
c?qgggfr products. H R Rep. No. 1153, 924 Cong., 2d. Sess. 27

In general, we have; established no specific criteria to
det erm ne whet her consuners use a product nore than occasionally.
Instead, we review all available information relevant to a
particul ar determ nation.

In the case of these Yazoo nowers, you have submtted
information and nade argument s which Suggest that the current
and anticipated use and distzibution fFacterns of those mower s
are such that these mowers do not fall within the definition O
the term "consumer product”. The information you have provided
and the argunments you have-nade are as foll ows:




James F Rill, Esq.
Page 2

1. The rugged construction and |arge wheels of these
mower s nmake them nore suitable for rugged or sandy terrain

or for mowing tall grass than a typical consumer nower woul d
be.

2. The nowers utilize a nore durable and expensive
motor than is usual for consumer nowers.

3. The weight of these nowers exceeds the range nornally
associated with typical consuner nowers.

/. Yazoo manufactures approxi mately-nowers a year
and NN of these nowers are sold to conmercial users.
Further, you indicate that at |east-percent of these mowers
are sold directly to the dealers, frequently in response to an
order for a specific custoner.

_ 5. Yazoo has indicated that their pronotional strategy
will be directed exclusively toward the commercial user.

6. Al though there may be some overlap for the snmaller
model s, in general the prices of these nowers exceed those
for, "typical" consumer nowers.

It is our viewthatif Yazoo is able to control its channels
of distribution in such awayas to assure that the nowers in
question are not sold to or used by consuners nore than occasicn-
ally, the nmowers would not be consuner products. In our View
consunmer sales or use in the range of-percent of a product
l'ine generally would qualify a nmower as a consumer product
because that Indicates to us that the nower is sold nore than
occasionally to consuners. W would conclude that this is the
case for these Yazoo nowers, especially -when we consider the
estimate that up to-of these nowers could be sold to consuners
In addition, if a product is customarily available for sale to
or use by consuners, it would be a consumer product.

We do not view the degree of risk associated with a product,
or the cost of conplying wth the standard, as relevant co a
determination of whether amower is a "consumer product. " Such
factors, 1f sufficiently quantified and supported, could possibly

be relevant to a request that a particular nower nodel be exenpted
from the standard.

Wiile the views expressed in this letter are based upon the
most current interpretation of the Law by this office, they’
coul d subsequently be changed or superseded by the Conmm ssion.



Janes F. Rill, Esq
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Pl ease do not hesitate to contact me if you have further
questions regarding these matters.

Sincerely,
CEEE§€3L~; riﬁ:s

Martin Howard Katz
General Counsel



Collier, Shannon, Rill & Scott
Attorneys- at-Law
1055 Thomas Jefferson Street, N. W.
Washington, D. C. 20007

Telephone: (202) 342-8400

JUL1 91982 » ~}

Writer's Did Nunber Cumsumer Product
(202) % 8445 - &:::k:‘:a:::‘u

July 19, 19\\‘0

Martin Katz, Esq.

General Counsel

Consumer Product Safety Commission
5401 Westbard Avenue

Bethesda, Maryland 20207

Dear Mr. Katz:

The following information is intended to supplement
Yazoo's letter of June 25, 1982 requesting an advisory opinion
from the Consumer Product Safety Commission concerning the
commercial status c<f Yazoo's high-wheel lawnmowers. On
July 16, 1982, Mr. Greg Rodgers of the CPSC staff raised several
questions about the physical characteristics, production fig-
ures and promotional patterns for Yazoo's 20" cut mowers.
Before responding to the specific questions raised, we should
clarify the status of two distinct products referred to in
Yazoo's request: (1) the 20"-cut high-wheel lawnmower with a_
I < ng ine (S-20) ; and (2) the 20"
cutllllhigh-wheel with a Il engine (S- ZOR and SP-20R).

The S-20 mower, which has been discontinued by Yazoo, was
sold at retail for approximately iR and weigred approxi-
mately 100 1bs. It w a S the only mower in Yazoo's high-wheel
line that carried the less expensive non-commercial Briggs and
Stratton engine. Yazoo has never promoted the S-20 model to
non-commercial users. Yazoo 1is aware, however, that some
consumers purchased the mower for non-commercial applications,
and that the rate of such consumer purchases has been somewhat
higher than for Yazoo's larger, heavier high-wheel products.
Yazoo's president, M r . Kerrt, has estimated that as many as
of the S-20 mowers were purchased for consumer use. This higher
level of unintended consumer use was one of the factors that led
Yazoo. to discontinue the S-20 model in favor of a heavier model
with a more sturdyMWcommercial engine, the SP-20R.




' Collier, Shannon, Rill & Scott
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. Yazoo currently anticipates that it
will produce no more than HEEMof these mowers in 1982-83.
This number was included in the HENNEEEEENE annual production
estimate in Yazoo's June 25 letter.The SP-20R weighs 125 1bs.
(approximately WM more than the S-20) and will retail for -.
approximately NI (approximately WM higher than the S-20). ~
Mr. Kerr believes that the added weight and cost of the SP-20R ,
will make it less attractive and less practical for the non-
commercial user and will, therefore, eliminate a substantial -
portion of the unintended consumer use that attended the S-20.

In response to the staff's question regarding the per-
centage of government contract sales handled by independent
Yazoo distributors, we are informed that Yazoo's largest in-
dependent distributor, I , handles Yazoo's
G S A contract which accoungs for approximatelyllll of Yazoo's
total sales. These sales clearly represent a known commercial
use. -

Finally, in connection with the question CPSC g¢aff raised
regarding the distinction between the terms ''commercial' and
""agricultural," Mr. Kerr has confirmed that agricultural uses
do not include consumer applications by farmers. The term
"agricultural use' refers to one type of commercial appli-
cation. )

We hope these answers are fully responsive to the staff's
questions.

We therefore urge that the General Coun-
sel's office act on this matter as soon as possible.

Please let us know if we can be of further assistance.

Sincerely,

gty

JUDITH L. OLDHAM

JLO: jab
cc: Greg Rodgers
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Carl W. Blechschmidt, EX-P -

Walter R. Hobby, AED, Economics

Gregory B. Rodgers, ECCP &K

Commercial Exemptions to the Mower Standard for the
Y azoo Manufacturing Company.

Yazoo requested the exemption of seven mower models in their letter of
June 2% five existing models, and two new models which have not yet been marketed.
Since that request was made Y azoo has decided not to market one of the new models,
the S-20 R, and is consequently no longer requesting an exemption for that mower
from the mower standard. Yazoo's attorney told us of this change when we contacted
her for darification of the original request of June 25. The existing models have
a cutting-width that ranges from 22 to 26 inches, and engines that range from 5
to 8 horsepower. The new model will be a 20 inch,- mower.
Based upon the information provided in theféxemption request, and the tollow-
up darification we received from Yazoo's attorney, it is our opinion that the six
remaining models are not, or will not be, normally used by consumers and_therefore.
should beréxempted from the mower standard.
Y azoo manufactures walk-behind lawn mowers for commercial use. All of
its mowers are high-wheeled, for use on rugged terrain, and are of heavy duty construction.
The manufacturer has estimated that-percent of the five existing
mowers listed in the petition are-sold t0 commerical users. This estimate is based
on conversations and correspondence with distributors and dealers. Since Y azoo
distributes aboutMllipercent of its mowers directly to dealers, through its own distributors,
it isin good position to know who the ultimate purchasers are. We have no reason to doubt
Yazoo's estimates.
Yazoo's new commercial model, the SP- 20R, has not yet been marketed, but
Y atoo believes that consumer use will be minimal. This model is generally
a replacement for the model S-20,, which Yazoo recently discontinued. It was discontinued
in part because of consumer purchases, which were estimated to have
been as high as-percent of sales. Consumer purchases were attributed to its lightness
and its generaly inexpensive and non-commercia Briggs and Stratton engine.
The SP-20R, in contrast, will have anew Wl horsepower commercia engine, and
will consequently be heavier and more expensive than the S-20. The manufacturer believes that
the added weight and cost of the $P-20R will eliminate a substantial portion of
the unintended sales to consumers. 20




Y azoo has indicated that its promotional strategy has been and will continue
to be directed exclusively toward commerical users. Yatoo does not advertise
geilep e higgsteeey — —— ]
This policy effectively permits Yazoo to control most, if not all, of the advertising
for its mowers. Yazoo's attorney indicated that advertising is currently listed
only in trade publications; examples of publications include Outdoor Power
Equipment, and the trade journals of the New York State Turf Grass Association
and the New England Cemetery Association. Yazoo's president has indicated.
that all of the company’s distributors and dealers will be regularly reminded that
the Y azoo mowers do not comply with the mower standard and that they are intended
for commercial use only.
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TELEPHONE LOG

Date:  July 16 and 20, 1982
Cadller: Gregory B. Rodgers
Phone Contact: Judith L. Oldham, Attorney for the law firm of Collier,.Shannon,
Rill, and Scott.
Subject: For Clarification of the Yazoo Manufacturing Company’s request for
an exemption to the mower standard.

| initially called Ms. Oldham's law firm on July 13. She returned my call en
July 16, and responded to my questions in aletter to Martin Katz, of the Office
of General Counsel, on July 19. The major points of our conversation, which were
not described in the July 19 letter, were as follows.

- All the Y azoo walk-behind power mowers are high-wheeled.
— There are only -independent Yazoo distributors.
-- Yazoo dealers advertise only in trade journals.

Ms. Oldham's July 19 letter also required some clarification which she provided
in our conversation of July 20. The major points were as follows:

— Contrary to a statement in the July 19 letter, the SP-20R model
MII contain ol - gine rather than a W
M engine.
= Yaz00 has-decided noj to produce the S-20R model and consequently
iSnot requesting an exemption for that model.
— Contrary to implicationsﬁ June 25 letter written by Yazoo's attorneys,
Y azoo has never manufactured a mower for consumer use. Rather,
their model S-20 (with a I < 0iNe),
which wasintended for commercia use, was, nevertheless, purchased
by alarge number of consumers. Consumer purchases were estimated
to be as-high asélbercent. The July 19 letter indicates that the
S-20 model was discontinued by Yazoo, in part in response to the
unintended consumer use. The SP-20R model, with a I
B -ngine iS Not expected to be purchased by consumers, as the
S-20 mowers were, because of the greater weight and price of the
SP-20R. Y »
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NMemorandum

- Car!, 3lechschaidc, OFM sars
Through | Marcin Howard Xacz, General Counsal

Steohen Lemberg, Assisctanc General
=cnm Harleigh Zwell, OGC/?{ -

s.e.&cT Request for Jurisdiczional Determination Cver Cerzain Yazoc Lawn Mewews

Attached is a request Ircm Vazoo Manulaczuring Company Jor
a decermination chat seven of zheir z=ccdels are ncc ''zensuzer
products” and chus not subject zo the lawn =cwer scandars. Dlazse
ask che stafl o provide us Witk any ccmments that thev =av nave

concerning the extant o which these Zcwers ma7 Se sols =2 or used
57 consumers.



Collier, Shannon, Rill & Scott
Altorneys-at-Law
1053 Thomas jeilersen Street, N. W

Washington, D. C. 20007 D - ; T‘T)
Teteshoné: 202! 342-3400 { iES t H IC tf.j

Warers Direc: Dial Number

(202) 342-8432

June 25, 1982

’I .

Mar tin Katz, Esquire

General Counsel

Consumer Product Safety Commission
5401 Yes chard Avenue

Bethesda, @ 20207

‘Dear Mr. Katz:

This letter is a request on behalf of Yazco Mamufac:turin
Company, Inc. (“Yatoo”') for an incerprectation, pursuant o 13
C.F.R.J 10007, of the Consumer ?roduct Safecy act as it applies
to the Commission’s Safety Standard for Walk-3eniad Power Lawn
Mowers, 15 C.F.R. Part 1205 (“Standard”). Specifically, Yatoo
requests a determination chat certain of ics aigh-wheel aowerS
are "commercial" rather than '"consumer" products and are chere-
fore noc covered by the Consumér Product Safecy Acz, 13 U.S.C. }§
2501, et seqg. and of such Standard. -

Yazoo Manufacturing Company, located in Jackscn,Mississip-
pi, manufactures heavy-duey turi care equipmenc for specialized
industrial and agriculzural applicacions. Mosc Of Yazoco's iine
consists of riding mowers or lacze commercial egquizment acc
subject to the Standarc. The odels for waica 73zoo saeks
an iactecocteza

-~

tion are S-24, S-24, 52-24, S-22. 3?-
e e As described zore fully in zhess

sneets appendasd Nereco as actacamenc a, these zeocels includedceh
hand-susn and self-propeiled walk-benind zmodels, wizh3zo 3 5.2,
engines and cutting widths of 22-25iaches. The 3ew 5-2CR and S2-

, A new xodel.

-
scecllicatian
S

. L

2
e

202 models will have a 20" cuctiag width anda
engine. The annual production volume for Y2200 s high-wheel
mowers i s estimated :0 be around \GNEEEN -n::zs. 7azoo zlsc
zanufaccures a lighter weight zmower wizh a 9" 2lzade 2and g2.?
standacsd engine =cre suiZsbls for consumer use. The present
tequest dces not pertaint O chese smallar zowers.

Alzhough the Yazoo hizh-wheel 2owers az issue 40 20C 53cisZy
any of zthe axpress exclusiomary crtizaria sers Iov:Ih at 13 C.T.R
§ 1205.1(c)., the faczors discussed Selow indizazs Ihnazt thev art2
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aoc consumer pteducss W i t h i n the terms or cbiectiv
Censumer Product Safety Accor the Standard. 7To zomszzu
be consumer steducts coverad by she act weuld impose a subd
compliance burdea on Yazco without zeduciag any actual
injury to consumers.

nw® o
‘"

L. The Phys icai Char accetistics of the High-liheel Mowers At
lssuedisctiaguish [NEM zzom 2Togqucts ScLe FOr Consumer Usea

The cost and nhysical characteristics of che high-wheel
mowers for which Yazoo ‘seeks an interpretacion, when compared
with che typical consumer mower, =make It unlikelychac a reason-
able consumer would purchase such mowers for- non-commezcisl use.
The commercial mowers do not have the aesthetic qualities and easy
adjustability or’ mowers designed for home use. Rather , they are
designed for rugged and continuous use by experisnced operators.

The engines of the high-wheel zowers are also designed for
long-term and continuous industrial appliicazions. The
é_ industrial engine. used-on soze high-wheel acdelszas an
estimated life of over-hours, as cc@carad with an estimated
life of NN for the standard alumiaum 8rigzgs and Straccon
engines cypically used on consumer sroducts. Additiomally, the

ommercial dlzn-wneel 0gels wWild Cae
Briggs and Stracton C (iaduscrial/commercial)engine have
sizmilar heavy-duty features not necessary for consumer-use. The
cost of these induszrial enginesis asS auch as zwicechactoi 3
comparably-powered consumer engine.

The heavy-duty engines and ccherinduscrialisacures used ia
Yatoo’s commercial equipment make zhese MOwers sudstancially
heavier than mowers sold for ‘home cuse. For example, Yazoo's 22"-
24" high-wheelers range from 140 to 200 15s., as comparad withazan
average weighc or’ LOO lbs.fcr the cypical 22” consumer =cwer.

The larger eagire and commercial f2acures of the zowers
ssue ‘nave a sigaiiicanc impac:t ON :their COSt. The 2owe
derncifiad ia chis request are sold ac retail orices Tanging It
553 to $780 per uniz. These srices are MM hizner :fan :ho
{ Yazoo's 20" consumer-model =zcwerts. The same crizs 1l
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ca
se

i
i
S
o

¥




-3-

ferencial exists becween the identified mowers and cyzsical
sumer mowers of comparable blade and engize Size. Such 3
differences have been s factor in prior Commission decerinact
that certain products arenet within the definition of s“con-
sumer” product. See Bachtold Broes.. Inc., C?SC Advisory Opinion
so. 278 (August 14, [930); Lne foro Companv, C2SC Advisory Opinion
No. 287 (December 1, 1581).

2. Yazoo'sHigh-Wheel Mowers Are Sold Primarily To Commercial
Users Througnh A QOne-=Scep Distriouticn oyscem

As indicated in the statement of James A. Kerr (appended
hereto as Attachment 8), the President of Yazoo Manufacturing,
the high-wheel models for which Yazoo seeks an interpretation are
designed for and marketed to commercial users. Mr. Kerrt estimactes

:hacqof the models for which Yazoo seeks clarification are
£O CO :

ercial users. Of this aumber at laasc Bdadgegbese.
" py . ) - o R :
o

‘,rw K
T AT
"?‘ﬁ?' ‘A S N

s e
NN

calL sicuacl cae n;é-wne ers put under
these contracts are used include milicary instailations, parks
and battlegrounds, federal prisons, national forest properzy,
highway departments, cemeteries and hospitals.

Al tho_u?h Nno manufaccurer can say with certainty thac every
product will be put to its imtended us-e, Yazoo'sinformation,
based on conversations and cortespondence with the distributors
and dealers who handle Yazeo mowers, iandicaces that its 20-24"
high-wheel mowers are purchased primarily for commercial appli-
cations. ' i Cr e :

T,
™ & b

e L - R it . 2ecause of :the :zlose
relacionship between Yazoo and ics qealers, once the Consumer
Producc Safecy Standard goes into effecc, Yazoo will be in a
sosition co instruct and remind its dealers zhac high-wheel snizs
are intended for commercial use only.

To reinforce the sales .policies of Yazoo's discributors
‘ Yazoo's promotional strategy for the nigh-wneel mowers a: issue
; has been and #ill concinue 10 be directed exclusively toward the
: ﬁommercial user. Yazoo does not advertise nationally. Iz<ces
: ave I

X



In its advisory opinions to Bachtold and Toro Company, the
Commission indicated that a manufacturer’s promotion and market-
ing patterns are a significant factor in assessing whether a
product is a commercial or consumer item. The United States Court
of Appeals for the District of Columbia has alsc empnasized this
point, stating chat ""there must be a significant marketing of that

product as a discinect arcicls of commerce for sai2 Zo consumers
DerLore cne DTOQUCE may De consldered as cCuUSCTOmMArLiy 2roqucsed OT
distributed ia that mannez.”" ASG Industries. Iac. v. C2SC, 593
F.2d 1323, 1328 (D.C. C:it.), cert. genied, =44 J.3. 20s (iG79).
Applying the reasoning Of these priot decisions to the presea:
request, the Commission should conclude that the mowers at i ssue
are not consumer products within the meaning of the Act.

3. Compliance With the Blade-3rake Requiremencof the C?SC
Stanaard Would LoibOse a N Uareasonao.e slt<et O N 13zco0.

According to prior Commission decisions, the degree of risk
and the cost of compliance are additional factors r2levant co 3
determination of whether a product is a consumer or commercial
item. Ia connection with the exclusion of zeel-zvze nowers from
the lawnmower standard, for example, the Commission observed that
since reel mowers represented less than 1% of the walk-behind
aower market, the low risk of injury from such zowers did not
justify coverage withinthe Standard. 44 Fed.Reg. 3%57.Simi-
larly, the high-wheel nowers of chetype here azissue comprise
only 1.1% of the total walk-beniad power mower z=azkaz.Z/ More-
over, because these nowers are customarily ocoeracsé by knowledge-
able and experienced czcumercial users, the risk of injury is
significancly reduced. This fact i S demcascrazad by the ex-
tremely low rate of injury associated with the use of Yazoo’'s
high-wheel sowers. Sincs 1%45 only four accidents have zeen
reportad chat Save resulted from :the use of a Yazcohigh-wheel
mower. ihree of these four injuries resulted izsm :arown ob-
jects -- a type of injury not addressed by the Standard.

-~
o it
7

uT2 tepor:zad in Sepcemper-August L3FE1
and laveatory caleased >y Jucioor Fcwers
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Where t h e risk of injury associated with 3 »sroduct is low,
the Commission and the courts have rcecognized that the cost of
compliance Mmay decaraine the oroner scoce of a standarcd's cover-
age. See 44Fed.Reg.9998; ASG Industries.Inc. “l. CPSC.5393F.2d
1323 (T.C.Circ. 197%) & gua SlT1ae ¥ Jivev.CesC, Jav F.24 831
(5ch Cir.1978). .~ Lhe COmmission s decisien to exclude
certain | ar g e mowerdfrom t h e Walk-Behind Mower Standatd's
coverage was based, in part, on the fact that commercial ot
soecialcy meowers are typically manufactured by smaller firms that
would be subjected to an unreasonable economic burden if forced
to redesign their produccs to comply with consumer safetyiea-
tures. 44 Fed .Reg. 9998. .the Commission observed withzespect
co such companies, "[t]he economic burden for these manufacturers
could be greater than chac for the manufaczurers of the smaller
mowers usually used by consumers since they must sgread the cost
of compliance over fewersroduccion units.” fd. The Commission’'s
reasoning | S ecually aoolicablecot h e hizh-wheel mowers manu-

factured by Yazoo .

To summarize, the

3 s a manufacturer of specialized

industrial and agricultural equipment, a S well 3 s che sixmi-

larities in physical characteriscics and sgomoticnal approach

between Yazoo high-wheel mowers and other mowers recently cate-

gorited as commercial, support an interprecacion from the Com-

mission thatc Yazoo's high-wheel sowers are not consumer oroducts

within the meaning of the Consumer ?roducc Safety acc,15 U.S.C.

§ 2501 et sec. and the safety Standard for Walk-3ehind ?ower Lawn
Mowers, 15 C.F.R. Parec 1205.

“Simserely, ’\
) - ///
Ldes 7. RILL

Attorney ot Tazoo
Manutactur iag Cempany

JFR:jab
Artachments—-
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ENGINE:

BLADE CORIVE:

SELF-PROPELLING UNIT:

BLADE AND HUB ASSEMBLY:

FRAME:

WHEELS:

CUTTING HEIGHT:

SHIPMENT:

SPECIFICATIONS B

§ =P 8nggs & Stranon Incusinal/
Commerc:al angire. Kcol-gore alumnum
cesign. Puisa-Jet Carduretor. Castiron
cytincer siesves. Dual element air cleaner.
Stellite® exnaust vaives anc valve seats. 2asy-
Scind stan. Heavy cuty. ¢ast iron fywnee:
‘Mtn Ieng safety rcce. Cne year imited
warranty oy fe encine mancfaciurer 3290
aIsc avalacie mmn 3.3 =P 2nggs & Stranen
anQine.

S HP 2nggs i Straten Incusinal/
Cemmercial angire. Suil fleat carcuraier
Cast iron cyiincer sigeves. Dual slement zir
ciearer Sleilite® exraust vaives arg vzive
s2ats. 2ail 2eanngs on st ancs ¢t Mne
£ranksnaflt. Cre vear miteg warranty oy ns
engine ranufaclurar

Spedcial twin Cil-ang-neat resistant V-teits
from engine to hub assemezty. Machineg
stee!l sheaves ccmouter matcned to oeits.

Scec:al Gil-ang-neat resisiant matches
V-Lelts from engine {0 NUC assemely.
Mzacnireg steet sheaves camouter mat—<ec
0 telts. 3

Seit-anc-chain ¢rive. Steel sctine fncaen
crivers run ¢n XNQCCY creumanc rear tires.
Seif-clearing. feguces ¢logging in wet grass
or mug. Centrol (ever on haraie. ,

Sett-anc-craincnven Schine gnvers rurning
cn knccty Sneumalc r2ar ares. Seif-
cleaning. Secuces ciegging in WeL grass

of MuEC. Laver s3ntrol cn nancle.

Scec:al steel housing mth 17 shaft runming :n
sealed Zail Teanngs 0 anc JQnem ower
Searing srotecied Cy shieiging brace
agactor 20" x 4" 2ne-Cieca lemcered 3lioy
steel cffset slace. Hign-ift cesign ‘or

strong vacuum.

Stee! UL NCUSING "as armer-guare seziec.
raciacaacle sail zeanngsicoanc acne ™
ailcy stee! sNan. Lower seannrg orotecies oy
smecirg Slage acacter 22" x 4" ore-ciecs
‘emcerac allcy sieet sffsel Tigce =igh- &
Zesign I¢r streng vacuum

11 ga. stee cecic. 3 ga. steet 2rgine Mount
ang 1" x X" strap sieel. All-welceg con-
strucaon. Hancle s 3" 14 ga. steel tucing
for schig hangling. =exgnt zciusiatie. Mciceg
gnes.

T' za. siger T8cKk. Mg’ siest argire —oLrt
ang '" x 4" sirac sigel. All-weicec 2sn-
strucscn Tricoc ~ancle of 3" T4 ga. nise
USING JIVES SCiC "2NCinG. meiIgnT 2CLSt-
3ple. Mcicaec 3ncs.

Rear reavy culy 18" ZiCyCie yce res an
28 108 ga. stes! SCCKeS. =ucs Nave raclace-
agle ~all ceanngs. Tires are creumatc. vitn
Aeavv Suly <NOLCCY T2EC. S TNt mezvy Tuly
8 x ° 28. semi-greurmnanc. zero-cressura
res ~un 2all sesnngs.

=ear: ‘8" ~eavy 2uly ZiICyClg yCe lire A
22 'CZ 3a. stee! SCCKes. =enizcszlle 2z
seanrgs. ~.rss are "5" creymane. witt
<MQOCCy resC SCuc lres SCucrai Seort
meawy Uiy 3 x T 3% sermi-oremzane Iars-

oressucs urss vt 2ai

<€2r7gs.

¥ g 2H" nfve semngs.

3814" x 283" 1 27 i{" Wewgnt 5 Ts.

Yo U ~tve semirgs -
224" x 28" 2 ZC" Mewgrt " 30 zs




3 =P 3nggs & Stratten incustnal/
Zommercial angine. Syl float carsuretor.
Zastiren Syuncer sieeves. Dual eierment air
siearer Slathite ' exnaust valves arnc vave
s2als. 2all 2earnngs an 2acn eng <f Ne
cranxsnaft. Gne year tirmteg warranty 3y
arGine manufacturer

8 HF 2nggs 3 Strancn incusinal/
Comrmerc:al engire. ~uil ficat carsuretcr
Castiron cyuncer sigeves. Cual slerment air
ciearer Stedite ' axnaust vaives ang vaive
seats. Sall Sezring ¢on 2ach arc of the
¢ranksnaft. Ore year mutec warranty 3y
angine manufaciurer.

< cecial twi n qli-and-heat-resisiant matcned
zeits ‘'rcm angine to NUL assemCly.
xr=~ec steel sneaves ccmputer malched
, a

Scec:al cil-ang-neat-resisiant matched
V-geits from engire ¢ Rub assemoly
Macrined steel sneaves camputar matcned
to tats.

Ser-anc-chain ¢nven. Sglire gnvers runming
2N xNCCLY Sreymatic tires on rear wheels.
Sefcleaning. Fecuces ¢logging in wet grass
Ir MUC. Laver cIntrol on nancle.

Beit-ana-cnain cniven with ratchet tyce schire
anvers running 0N xNOCCy cneumatc rear
ures. Seif-cleamng. Recuces ¢!egSiNg In wet
grass or mug.Laver csniral on nancle.

Stsel mLO Mousing Nas armer-guare sezleg.
-2012c22sie 2all ceanngs ico ang seem ¢
zliqy siael snaft. Lower ceanng creeciec 'y
3meicing Cl1ace 3Cagicr 24" x 4" one-oieca
armgerad zilcy sieel offset iace. =ign-ift
Zesign fer strong vacuum

Stee! PUC NCLsSING N3S ArMcr-guarc saaes.
reolaceacie cail cearrgs !12C ang otem
_ower teanng Sroteciec Sy shielcing Siece
acantor 1" alloy steet sraft. 25" x 4"
one-ciecea 'emcerss gy siee! offset Siace

Hign-ift cesign fer strang vacuum

T 22, steer cack. M4 steel angine Mount
irc "' x X" srac stest All-weicec <2n-
rucucn Trioce nancle of 474 3a. stee!
~.3inG Zives SCiC mancling. =egnt
iciusiesie. Mcigec gnces.

143 sigel Ceck M4 Stee! 2rgine Tcunt
anag 1" x 4" steer str2g. All-wexcec IIn-
sirucuon Tneee marcle of 1 14 ga. size
UCING Sives 5CiC "ancicg. ~eignt
aQiusiatle Mcicaeg gres

2vv Suly SICYCie vCe iras with
2 3TC«e5 =enizcsactie Zall
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NGINEERING

T e/ V2zoo s SultiUGR fCr 2 org ife.cf marc werk. Saen o
sgrert 3 .NCLSal Sracs. Indusiry igures (rCicate re 2versgse
2ig NP2t Y2220 (ESis Tree imes 35.Cng 35 2 Tonverticral mewer
—2r¢ (hCse figures (NCiuCe CCMMmercial Yazees inat werk Signt

~curs 2 cay. Inrcughout ine mowing seasen.

- INOUSTRIAL ENGINE. 3rggs & Stranen
) — g InGIres 1re SIArCare on 3l ‘Nreeis. These
- . INQIres rave 3 .Orger coerdurg e Mman
Sranary erqires. irc ‘ealre Sast ren
Sprcer Seeves. ‘il o3t c3ralrercrs.
Siewre* NSt valves anc ave saals.
23l Seanngs Cn ZOM eras Of Ire <ranxsnaft.
INQ 3 SLUA HETENTINCUSING /OB AUr Tearer
They re fuil "Orsecower "3tea. mm uicMmanc
‘Ca0 GOVerrars 10 sravent stalirg. Narranneg
oy (18 rmanuiacturer 'or SN Uil /ear nese
INGINeS May 28 rescrec at 3 Norminal CSR
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A yQU TCW. 8y il SNV CLI3ST T Siaet
anvers. You ¢an aCiust 'Or ,Our Swn watkirg
5008C MM 31 OCOCNA iarger r SMaler Sniver

SAFE STARTING. The YaXxo
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zosicon. senng Me Mower. ',
5y rever “ave (Q ¢O nexr e
=1ace '0 sart . Zasy-3on’
~3Kes Me Start easier ara safer \

ALL-STEEL CONSTRUCTION. Z:ery 2ig
NPeet Y3220 .S ~CVICLANY “INC-~VeICEd M0
3 .mnleg e TOCY MM ICiUSiacie "mIca
~anCie 3! T i-53LGe e LG 33 steet
31001 S8CK 2A'CrI3C N 47 siaet 2ars
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STATIXENT OF JAMES A, XERR

My name is James A. Kerr. I have been zhe?tesident Of Yazeco
Manufacturing Co., Inc.since December, 1381.Pricrzochat
tine I was Vice-President of Yatoo Maaufaccuring Co., inc.,
for over tan years. '

Among its various Lines of outdoor power equipment, Yazoo
manufactures heavy-duty walk-behind high-wheel mowers ot
agr icul tural and indus trial uses.

Because of the sales pattern just desctibed, and because
am in regular and close contact with 211 of Yazoo’s seli-
owneddistribucorships as well as izsindependenc disS-
tributors, 1 have access “toaccurateiniormacion regarding
the type of purchasers who buy Yazoo’'s high-wheel zowers.

Although Yazoo does not maintain extensive warranty card
records, my personal familiarity of Yazoo’s sales and dis-
tribution patterns ove=_2 =an vear period enables ze to scace
with confidence :hat_“ﬁ_of azoo's ‘nigh-wheel zowers
are sold to commercial or agricultural users.

Once the c?sC safety standard for walk-behind lawnmoweszs
goes iNt0o efi2cz 0 N June30,.932,allo0f YAazooO’ Scdis-
tributors and dealers will be reqgularly iasczuczed and
reminded that Yazoo’s high-wheel models do ncc comply wizh
the federal standard and are intended |ot ccomezzial use
only. Yatoo’s dealers will be inscruczed co pass this
iaformation on to their customers.
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	Dear Mr. 
	This is in response to your letter of August 30, 1982, in which you present additional information concerning the 
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	request of Yazoo turing, Inc. ("Yazoo") for a de on of whether certain of their mowers are consumer products and thus subject to the-Safety Standard for Behind Power Lawn Mowers, 16 C.F.R. 1205. We had advised you previously that the information available to us as of August 16, 1982, indicated that the mowers in question were consumer products. We subsequently met with you and representatives of Yazoo on August 27, and you agreed to submit additional information which is the subject of most recent letter. 
	Figure

	Figure
	Figure
	In that letter, you provide additional data concerning each individual mower model and indicate that the models now involved in this request are models S-26, S-24, SP-24, S-22, and SP-22. Part of these new data consist of more refined estimates of the number of mowers sold to consumers by the dealers supplied by your company-owned distributors. Those estimates ranged from "no more for the S-26 to "close to for the 22 inch models. In YOU obtained. estimates of sales to-consumers from some of your independent
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	If the data described above were all that were available, we would find it difficult to conclude that these are not products. you indicate additional steps that Yazoo will undertake to ensure that consumer sales of these mowers are further reduced. You indicate that Yazoo will reinforce its policy of selling only to users by providing written instructions to that effect to
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	 and by placing a decal on the mowers stating that they are intended for commercial applications only and do not comply with the CPSC mandatory safety standard. 
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	Although we would that the instructions and . that you outline would substantially reduce consumer sales of these mowers, we do have reservations about the particular wording of the instructions for dealers
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	 page two of your letter. The first sentence of the instruction states that these mowers have "been classified
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	 the 'Consumer Product Safety Commission as commercial mowers not subject to the requirements of [Part This -language could be interpreted wrongly as an endorsement
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	 of the commercial attributes of the mower'. It could also be erroneously interpreted as implying that such a determination is permanent-and independent of whether the mowers are in fact sold to consumers. These objections to the instructions could be avoided by substituting the following for the first sentence of the instructions: . 
	The Yaioo 22-26" highwheel mowers are not intended 
	for consumer use and do not comply with the mandatory 
	Safety Standard for Walk-Behind Power Lawn 
	that applies to consumer nowers. 
	One additional step that we believe Yazoo should take to ensure the reduction of consumer use of these mowers is to revise some of the advertisements that were submitted, which, as presently constituted, appear to contain unwarranted appeal to consumers. The 
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	advertisement seems to be directed more at consumers than at commercial users, 
	by 
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	Also,* the advertisement from 
	Outdoor Power Equipment indicates that the mower is useful for consumer applications. [See the description of the customer "cutting his lawn" under the "Yazoo Gets 
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	subtitle.] 
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	Based on the data currently available, we believe that the steps outlined in your proposal, together with the additional steps discussed above, should be sufficient to reduce the sales to, and use by, consumers of these to a point where the mowers would not be considered consumer products. information you involves a prediction that the implementation of program will result in a substantial reduction of the number of sales of these mowers to consumers1 
	if additional available showing that consumers use mowers more than occasionally, our determination could change. 
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	While the views expressed in this letter are based . upon the most current of the law by this office, they could be changed or superseded by the do not hesitate to contact me if you have further questions regarding these matters. 
	Figure

	Sincerely, . 
	This determination is based primarily on the 
	Figure
	Martin Katz General Counsel 
	Figure

	Figure
	Figure
	Collier, Shannon, Rill 
	Collier, Shannon, Rill 
	Collier, Shannon, Rill 
	Figure
	Figure
	Washington, D. C. 20007 
	Washington, D. C. 20007 


	Telephone: 
	Dial Number 
	Figure

	Figure
	Figure
	Figure
	2. 
	Figure
	Figure
	Figure
	Figure
	Figure
	Figure
	Figure

	Figure
	Figure
	Sect
	Figure
	Figure

	Figure
	Sect
	Figure
	Figure
	Figure

	Figure
	Sect
	Figure
	 started selling in the time our first full-
	Figure
	Figure

	Figure
	few ground had and they were traveling to get them. When I saw the rider operate, I knew I wanted to handle them:’ 
	Figure

	here,
	Figure
	Figure
	Figure
	Figure
	 in an area where we have water all around us-and where many houses are built on big lots. The rider is the piece to work here.
	Figure
	Figure
	Figure

	Figure
	 lot waterfront area and bulkheads, the rider is the that can get right down to the water:’
	Figure
	Figure
	-
	Figure

	Figure
	 Gets Noticed 
	Figure

	The time my customers save with a Yazoo is of our customers had another brand of mower
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	 spent over seven hours cutting his lawn. I sold him a and he does it now in three and a half. 
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	James Rill and Judy Collier, Shannon, Rill Scott, attorneys for Yazoo.
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	received interpretations that their are not consumer products. He noted that Yazoo has production employees and are laid off until after Labor Day. There are
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	 stated that he believed that was in the same situation as other big wheel mower manufacturers that have
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	models involved in request in addition to their S-20 model, which they are willing to drop.if that would render the rest of their line "commercial." 
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	The models are designated if it is and if it is a push mower. [For next year, still mean self-propelled, and push mowers will be designated by The 26" mower comes a self-propelled version and that uses the 7 HP engine or a 8 HP Briggs
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	 Stratton engine. The other models use a 5 or Briggs & Stratton engine. The models and approximate retail prices are as follows: 
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	mowers will meet the CPSC foot probe requ nt. The c in addition to being willing drop the S-20, is wi to put a decal on the mowers indicating that they 
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	are f'or commercial use on 
	The Yazoo distribution system involves 
	own distributors and about -independent distributors. They do not sell to mass or hardware store type outlets.
	 that his was the largest Yazoo distributor, involving-dealers. Most of- these are "Mom and Pop" stores who sell primarily to users. 
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	The General Counsel indicated that Yazoo should supoly more information g on this determination and that 'if they didn't, the previous determination would stand. He suggested the following: 
	1. 
	1. 
	1. 
	Yazoo should provide detailed information for each model, including data on the extent of consumer use for each mower model. 

	2. 
	2. 
	Provide additional data to lend meaning to the use of words such as "primarily" to describe the degree of use for these mowers. 

	3. 
	3. 
	The company should specify the steps that are taken to discourage consumer use. For example, they should specify what they tell independent distributors and provide copies of the for the in-house distributors. 
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	4. 
	To the extent possible, they could submit copies of the advertisements and records of who ran the ads. 
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	In response to a question from M. about why consumers might want to buy their mowers, Kerr stated that they might want to clear out growth next to a lake, 
	In response to a question from M. about why consumers might want to buy their mowers, Kerr stated that they might want to clear out growth next to a lake, 
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	mow around a summer home, merely be interested in having 
	something different, etc. The Yazoo representatives also 
	stated that consumers would not be likely to buy the mower due to the cost and because the size and weight of the mowers would make it unmanageable. They pointed out that the engine was good for-hours of operation and that this was equivalent to year's commercial use. Average life 
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	of the mower was-years. 
	Mr. Katz indicated that if they got the additional information to us we would give it a quick evaluation. 
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	James F. Esquire Collier, Shannon, 6 Scott Attorney.+at-Law 1055 Thomas Jefferson Street, N. W. Washington, D. C. 20007 
	Figure
	Figure

	Dear Mr. 
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	This letter responds to your letters of June 25, L982, and July 1982,. in which you request a determination of whether the models S-26, S-24, SP-24, S-22, SP-22, and SP-20R Lawn mowers manufactured by Yazoo Manufacturing Company, Inc. . ("Yazoo") are consumer products and subject to the Safety Standard for Walk-Behind Power Lawn Mowers, 16 Part 1205. The data you have submitted indicate that these mowers are consumer products. 
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	As you know, the term "consumer product" is defined in 15 U.S.C. 2052(a)(l), and the term does not include "any article which is not customarily produced or distributed for sale to, or use or consumption by, or enjoyment of, a consumer." The legislative history of this section indicates that products that are not used more than occasionally by consumers are not consumer products. H.R. Rep. No. Cong., 2d. Sess. 27 
	As you know, the term "consumer product" is defined in 15 U.S.C. 2052(a)(l), and the term does not include "any article which is not customarily produced or distributed for sale to, or use or consumption by, or enjoyment of, a consumer." The legislative history of this section indicates that products that are not used more than occasionally by consumers are not consumer products. H.R. Rep. No. Cong., 2d. Sess. 27 
	Figure
	Figure

	(1972). 
	In general, we have; established no specific criteria to determine whether consumers use a product more than occasionally. Instead, we review all available information relevant to a particular determination. 
	In the case of Yazoo mowers, you have submitted info and made nts which S that the t 
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	and anticipated use and dis ibution of those mower are such that these mowers not fa within the definition Of the term "consumer product". The information you have provided and the arguments you have-made are as follows: 
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	1. 
	1. 
	1. 
	The rugged construction and large wheels of these mowers make them more suitable for rugged or sandy terrain or for mowing tall grass than a typical consumer mower would be. 

	2. 
	2. 
	The mowers utilize a more durable and expensive motor than is usual for consumer mowers. 

	3. The weight of these mowers exceeds the range normally associated with consumer mowers. 
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	4'. Yazoo manufactures approximately-mowers a year and these mowers are sold to commercial users. Further, you indicate that at least-percent of these are sold directly to the dealers, frequently in response to an order for a specific customer. 
	Figure
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	5. 
	5. 
	5. 
	Yazoo has indicated that their promotional strategy will be directed exclusively toward the commercial user. 

	6. Although there may be for the smaller models, in general the prices of these mowers exceed those for, consumer mowers. 
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	It is our view that if Yazoo is able to control its channels of distribution in such a way as to assure that the mowers in question are not sold to or used by consumers more than ally, the mowers would not be consumer products. our view, consumer sales or use in the range of-percent of a product line generally would qualify a mower as a consumer product because that indicates to us that the mower is sold more than 
	Figure

	occasionally to consumers. We would conclude that this is the case for these Yazoo mowers, especially -when we consider the
	 that up to-of these mowers could be sold to consumers In addition, if a product is customarily available for sale to or use by consumers, it would be a consumer product. 
	We do not view the degree of risk associated with a product, or the cost of complying with the standard, as relevant a determination of whether a mower is a "consumer product. Such factors, if sufficiently quantified and supported, could possibly be relevant a request that a particular mower model be exempted from the standard. 
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	While the views in this letter are based upon the most current interpretation of the Law by this office, could subsequently be changed or superseded by the Commission. 
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	Please do not hesitate to contact me if you have further questions regarding these matters. 
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	Martin Howard Katz General Counsel 
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	 requested exemption of seven mower models in letter of
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	June 2% five existing and two new models which have not yet been marketed. Since that request was made Yazoo has decided not to market one of the new models, the S-20 R, and is consequently no longer requesting an exemption for that mower from the mower standard. attorney told us of this change when we contacted her for darification of the original request of June 25. The existing have a cutting-width that ranges from 22 to 26 inches, and engines that range from to 8 horsepower. The new 
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	up darification we received from attorney, iodels are not, be, normally used by consumers and therefore. the mower standard. 
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	Yazoo manufactures walk-behind lawn mowers for commercial use. All of 
	its mowers are high-wheeled, for use on rugged terrain, and are of heavy construction. The manufacturer has estimated that-percent of the five existing 
	Figure

	mowers listed in the petition to users. This estimate is based 
	on conversations and correspondence with distributors and dealers. Since Yazoo 
	distributes  of its mowers directly to dealers, through its own distributors, 
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	it is in good position to know who the ultimate purchasers are. We have no reason to doubt estimates. new model, the SP-has not yet been marketed, but Yatoo that consumer use be minimal. This model is generally a replacement for the model S-20,, which Yazoo recently discontinued. It was discontinued in part because of consumer purchases, which estimated to have . been as high as-percent of sales. Consumer purchases were attributed to its lightness and its generally inexpensive and non-commercial Briggs and 
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	Yazoo has indicated that its promotional strategy has been and will continue 
	for its mowers. attorney indicated that advertising is currently listed only in trade publications; examples of publications include Outdoor Power 
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	and the New England Cemetery Association. president has that all of the company’s distributors and dealers will be regularly reminded that 
	. 
	the Yazoo mowers do not comply with the mower standard and that they are intended for commercial use only. 
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	Date: July 16 and 20, 1982 
	Caller: Gregory Rodgers 
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	Phone Contact: Judith L. Attorney for the law firm of 
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	and Scott. Subject: For Clarification of the Yazoo Manufacturing Company’s request for an exemption to the mower standard. 
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	I initially called Ms. law firm on July 13. She returned my call July 16, and responded my in a to Martin Katz, of the Office of General Counsel, on July 19. The major points of our conversation, which were not described in the 19 letter, were as follows.
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	 All the Yazoo walk-behind power mowers are high-wheeled. There are only-independent Yazoo distributors. only in trade journals. .
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	which was for commercial use, was, nevertheless, purchased by a large number of consumers. Consumer purchases were estimated to be as-high The July 19 letter indicates that the S-20 model was discontinued by Yazoo, in part in response to the unintended consumer use. The model, with a 
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