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[Billing Code 6355-01-P]
CONSUMER PRODUCT SAFETY COMMISSION
16 CFR Part 1015
[Docket No. CPSC-2016-0030]

Procedures for Disclosure or Production of Information,nnﬁer the Freedom of

Information Act; Amendments
AGENCY: Consumer Product Safety Commission. v

ACTION: Final rule.

SUMMARY: The Consumer Product Safety Commlss;, («© : nimission CPSC , Or we) is

issuing a final rule to update its F reedom of Informatlon Act (F OIA) rule. The final rule revises
the rule to conform to the amendments of the FOIA Improvement Act of 2016 (the 2016 FOIA)
to the FOIA. The ﬁnal rule is also updated to reﬂect changes m Commlssmn procedures;

updates Commission contacg\mformatlon, 1nclud1ng current methods of submitting requests for

records, ,tdn he Commission; revises employee titles; and makes various technical changes and

COI’I‘CCthl’lS

DATES: The rule is effectlve on [INSERT DATE THAT IS 30 DAYS AFTER FINAL RULE

IS PUBLISHED IN THE FEDERAL REGISTER].

FOR FURTHER INFORMATION CONTACT: Renee McCune, Office of the General
Counsel, Consumer Product Safety Commission, 4330 East West Highway, Bethesda, MD
20814, (301) 504-7673; or Todd A. Stevenson, Chief Freedom of Information Officer,
Consumer Product Safety Commission, 4330 East West Highway, Bethesda, MD 20814, (301)

504-6836.
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SUPPLEMENTARY INFORMATION: The Commission amends the agency’s procedures
for disclosure or production of information under the Freedom of Information Act. 16 CFR part
1015.
Table of Contents:
e I. Background Information

¢ [I. Response to Comments

e [II. Environmental Considerations
e [V. Regulatory Flexibility

e V. Paperwork Reduction

e VI. Preemption

s VII. Effective Date

I. Background Informatlon

On June 30, 2016 the Pre51dent s1gned 1nto law the 2016 FOIA, Public Law No. 114-

185 (2016).~ The 2016 F OIA amends the Freedom of Informatmn Act, 5 U.S.C. 552, requiring

an agency to review its FOIA regulatlons and issue regulatlons on procedures for the disclosure

of records und the new amen;}ments. Sfp,ec1ﬁcally, the 2016 FOIA requires: certain records be

available for publ“ié}:inspection 1nan electronic format; agencies to make available for public

inspection in an electrén‘i‘g fqriﬁat'records that have been requested three or more times; that an

agency not withhold informéﬁon under FOIA unless the agency reasonably foresees that
disclosure would harm an interest protected by a FOIA Exemption or disclosure is prohibited by
law; extending the number of days for an administrative appeal of an adverse determination

from 30 to 90 days; the assessment of fees be limited in certain circumstances; and requesters be
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notified of available dispute resolution services from the FOIA Public Liaison of the agency or
the Office of Government Information Services.

The Commission amends its regulations to implement the 2016 FOIA, 16 CFR part
1015, by incorporating these new statutory requirements. The amendments revise the
Commission’s FOIA regulations to comply with the FOIA, as amended by the 2016 FOIA, and
update Commission procedures, contact information, and met ods of submitting requests for

records to the Commission, in addition to other conforming and echnical revisions. Updating

Commission procedures and Commission contact info s clarity for requesters

seeking records from the Commission.

II. Response to Comments

On January 3, 2017, the CorrlykrﬁlsSipbnfpublished a N of Proposed Rulemaking

(NPR) in the Federal Reglster 82 FR 59 CPSC recelved two comments in response to the NPR.

The comments addressed seven separate 1ssues CQ ments’ ,,,,mltted in response to the NPR

are available at: www.regulatlon,s.g “v,,by searchmg under the docket number of the rulemaking,

CPSC-2016-

A. Purpose and scopé’(‘§ 1015.1)

Based on informal .inp&tf{from thé:@fﬁce of Information Policy (“OIP”) within the U.S.

, we clarified the Privacy Act discussion in §

Department of Justldé i
1015.1(a) to reflect currentpractlces and provided further guidance to first and third party
requesters. With respect to an individual’s request for records about himself or herself, we
clarified that we would process such a request under the Privacy Act and then under the FOIA.

Thus, if a request is denied under the Privacy Act, the records will be processed under the
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FOIA. This change is consistent with the FOIA and allows a requester access to the greatest
number of records.

Additionally, with respect to a request by a third party for records under the Privacy Act,
we removed the sentence on third party requests (not including a request on behalf of a first
party for Privacy Act records) because such requests are only processed under the FOIA.

Therefore the reference to third party requests being process,e'df under the Privacy Act is not

required.
One commenter asserted that the Commlssmn s policy regardmg requests for records in

§ 1015.1(b) should not characterize dlsclosure as a “rule” and w1thhold1ng as an “exception.”

The commenter stated that “dlsclosnr "and “w1thh01d,1ngf’" ﬂre::“‘prescribed eqdally by rules” and

suggested that the Commission’s polie S oiiild indicate a k'the Commission will apply a

presumption of dlsclosure when processmg responswe records

We believe that a presumptlon of dlsclosure 1s already reﬂected in the Commission’s
policy statement in § 101 5. l(b) Wthh states that the Commission’s policy regarding requests

for recordsils that dlsclosure is the rule and w1thhold1ng is the exception. The Commission’s

policy is'”:further clarlﬁed by ethe next two sentences in the rule, which incorporate a presumption

of disclosure lnexplalnlng the lunlted cncumstances under which records that are exempted
from disclosure w111 not be made avallable Accordingly, we decline to revise the sentence.
B. Time limitation oknf:ije‘;s‘}’?‘()nses to requests for records and requests for expedited
processing (§ 1015.5)
One commenter observed that the time limitations as written in §§ 1015.5(a) and
1015.7(b) of the NPR could result in unintended consequences. The commenter suggested that,

under this formulation, a request or an appeal submitted at, for example, 7:59 a.m., would begin
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running the next work day, instead of one minute later, at 8 a.m. Additionally, the commenter
noted that the phrase “to requests for records” should be added after the word “responses” at the
end of the sentence and a comma should be added after the word “received.”

We agree with the commenter. If an electronic submission occurs during non-working
hours, we intend for time limitations to begin to run when working hours resume. Accordingly,
we have revised the sentence, which also takes into account,,tne?’i:g:‘rammatical concerns the
commenter raised. For example, if a request is submlttedelectromcally at 7:59 am. ESTon a
working day, the time limitations will begin to runat ;8 a.m. EST onthat day when working
hours resume. In response to the comment addtessing § 101 5.7(b) we tnade,the same
conforming changes to § 1015. 7(b) H h

One commenter stated that, to be con31stent w1th k(‘)ther prov1s1ons in the rule that

expressly state whether time periods are megsured' in calendar day:s,or working days, the

Commission should ¢l at the ffseeretariat or delegate of the

Secretariat will determin / _hether 0 grant a request for expedited processing within 10
calendar days of recelpt of the request
The rule does not 1nd10ate whether the 10 days are calendar days or working days. For

clarity and con51stency with other prov151ons in the rule that specify “calendar days” or

“working days” we have amended the sentence to refer to “ten (10) calendar days.” This

amendment is consistent 'Wit’h,t ¢ Commission’s current practice of treating the 10 day time
period as calendar days. It is also consistent with the FOIA, which does not specify “working
days.” 5 U.S.C. 552(a)(6)(E)(ii)(D).

C. Responses. Form and content (§ 1015.6)
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One commenter remarked that neither party may be able to definitively prove the date of
receipt of the Commission’s denial of a request for records under § 1015.6(b)(4) if the
Commission sends the denial by regular mail. The rule states that the requester has 90 calendar
days from the receipt of the denial or partial denial to make an appeal. To avoid this problem,
the commenter suggested that the Commission calculate the 90-day deadline from the date the

Commission issues its denial.

In response to the comment, we have revised §§ 15 .6(b)(4) and 1015.7(a) to state that

an appeal must be made within 90 calendar days of ‘;he Commrssron s esponse The

Commission’s practice is to send certified lett ,5,7 of denial, which allow theﬂﬁkCommission to

determine the date that the requester received the lettei‘ revision simpliﬁes the process,
eliminates any ambiguity, and allows the Cornmrssron ﬂexrbrhty to implement future changes

electronically where feasrble Thrs change also tracks ithe F OIA whrch provides that, in the case

of an adverse deterrnmanon there isa rlght to appeal “wrthm a period determined by the head

of the agency that is not les than 90“ /s after the"date of such adverse determination.” 5

state that demals 1nclude partral demals for cons1stency with the current language in §

1015.7(a), whlchirefers to denr‘als_of requests for records “in whole or in part.” The
Commission’s practicels to 1nclude a date on denial letters, but we have amended § 1015.6(b)
to explicitly require that a"'clerligalletter be dated.
D. Appeals from initial denials; reconsideration by the Secretariat (§ 1015.7)
As noted above, one commenter identified that proposed § 1015.7(b), which sets forth
time limits for responding to appeals, would add an extra day for responding to an appeal

received just before the start of a working day.
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As stated in our above response, we agree that the sentence should be revised.
Accordingly, for the same reasons we noted above, we have similarly revised the sentence,
except that we refer to “appeals” instead of “requests” (an error in the NPR). For that same
reason, we also revised the preceding sentence to correct “request” to state “appeal.” Finally,
we updated a parenthetical citation at the end of § 1015.7.

E. Fees for production of records (§ 1015.9)
One commenter asserted that the deﬁmtlon ofa “tepresentatlve of the news media” at §

1015.9(¢c)(8) should be amended because it is outdated and conﬂlcts w1th the FOIA, as

amended, and to conform to judicial authorltles cztzng Cause of Action v, ‘Federal Trade

Commission, 799 F.3d 1108 (D.C. Cir. 2015). Add1t~$inall ‘ the commenter suggested that we

consider other elements of the Cause'of Act:ze,o_nsdecmon WIth respect to the news media

requirement that a news medla requester use “edltorlal skills” to turn “raw materials” into a

“d1st1nct work the commenterk .; sserted that even a 31mp1e press release commenting on records

satlsﬁes thls criterion. Fmal y, the commenter stated that the Cause of Action court indicated

that the statutOry;‘fgleﬁnition ofa represefitattive of the news media” includes “alternative media”

and evolving newS m dia format‘sé,; and therefore, we should state that any examples of news
media entities we may include in the rule are non-exhaustive.

We agree with the commenter that the definition of “representative of the news media,”
which is used to determine fee waivers in § 1015.9, is outdated and should be amended to track

the definition in the FOIA at 5 U.S.C. 552(a)(4)(A)(ii). Therefore, we have revised the first

sentence of the definition to follow the FOIA definition. Additionally, to provide further
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clarification and guidance for this definition, we have incorporated some additional language
from the FOIA definition and the template guidelines for agency FOIA regulations provided by
the OIP.

This additional language encompasses the OIP guidance and addresses the commenter’s

suggestions. First, the additional language added to the definition of news media focuses on the

nature of the requester as opposed to the content of the reque: : econd, the commenter’s

observation that a press release should meet the distinct wor v 1dard would be permissible

under the revised definition as long as it meets Vthe{;requirement thatﬁ‘ifti; i

 about current events or

of current interest to the public. Finally, we explaln that the revised defi on uses examples of

news media entities that are not all-inclusive.

One commenter suggested clarlfylng that the “10 add1 ional days” in § 1015.9(H)(6)(1)

are working days. We agree w1th the commenter and for clarlty , ayeamended § 1015.9(H)(6)()

accordingly. This sectlon is an exceptlon to the requ1reme 'fat the Commission waive certain

fees if it fails to meet certaln tlme hm1ts Although the “10 additional days” language we

kracks the language used in the 2016 FOIA at 5 U.S.C.

Proposed
552(a)(4)(A)(v1u)(11) the 10 days are 1n addltlon to the 20 working days that the Commission
has to respond to the request for records per 5 U.S.C. 552(a)(6)(A)(i) and therefore also are
calculated as workmg days ThlS reV151on is consistent with 5 U.S.C. 552(a)(6)(B)(i), which
refers to the extension for unusual circumstances as no more than 10 working days, and the
revision is also consistent with the Commission’s current practices.

Additionally, on our own initiative, we made some clarifications and corrections to §
1015.9(£)(6). Specifically, we added or corrected citations to other sections in the rule and made

other conforming changes to the 2016 FOIA. First, we added or corrected some references to
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sections in the rule that had previously been omitted or needed to be revised. Second, we
revised the first sentence to remove “and notice” to track the language of the 2016 FOIA at 5
U.S.C. 552(a)(4)(A)(viii), which only refers to “any time limits.” The notice portion is instead a
requirement of the exceptions at § 1015.9(f)(6)(i) and (ii), as stated in the 2016 FOIA at 5

U.S.C. 552(a)(4)(A)(viii)(ll)(aa) and (bb). Finally, we corrected two citation errors in §

1015.9(H)(6)(ii).

F. Commission report of actions to Congress (§ 1 01‘5"7“‘1 0)' :
Based on informal OIP input on this sectlon we removed § 1015 10 because it

unnecessarily repeats the requirements stated in the FOIA at 5 U.S.C. 552(e)(1) and, at the

same time, is incomplete and lacks Vanous other requn‘em ’hsted in the FOIA See 5 U.S.C.
552(e)(1)(B)(2), (C), and (F)-(M). Amendlng thls sectlon to restate all of the requirements from
the FOIA would make the rule unnecessarlly dense and prov1des no addltlonal guidance about

the requirement.

G Exemptzons (5 USC 552(b)) (§ ]015 ]6)

"f‘mforma OIP 1nput on thlS sectlon we removed § 1015.16 for similar

reasons. ’Because the requtrements are already spemﬁed in the FOIA at 5 U.S.C. § 552(b), it is
unnecessary to repeat them in the rule. Moreover § 1015.16(c) is incomplete. See 5 U.S.C.
552(b)(3). In makmg thls rev1s10n we revised § 1015.15(d) and § 1015.20 to reference the
exemptions contained in the FOIA at 5 U.S.C. 552(b) instead of the exemptions contained in §
1015.16.
III.  Environmental Considerations

The Commission’s regulations address whether the Commission is required to prepare

an environmental assessment or an environmental impact statement. 16 CFR part 1021. These
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regulations provide a categorical exclusion for certain CPSC actions that normally have “little
or no potential for affecting the human environment.” 16 CFR 1021.5(c)(1). This final rule falls
within the categorical exclusion.
IV.  Regulatory Flexibility Act

Under section 603 of the Regulatory Flexibility Act (RFA), when the Administrative
Procedure Act (APA) or another law requires an agency to pul hsh a general notice of proposed
rulemaking, the agency must prepare an initial regulato&rﬂeiibihty analysis and a final
regulatory flexibility analysis assessing the econon:i"io impact of theruleon small entities or
certify that the rule will not have a significant eeohomic impact on a substantlal number of

small entities. 5 U.S.C. 603(a), 604(a), and 605. As noted in the NPR, the Commission chose to

13

provide notice and comment for this fulerhéking. HoweVer» ause this is a “rule of agency

organization, procedure or. practlce ? the APA does not equlre anNPR 5 U.S.C. 553. Thus,

the RFA requlrement does not apply to this rulemakmg We further noted in the NPR that the
rule would merely set out m a regulatlon the procedural requirements stated in the FOIA of
2016, upd‘:‘gte~Comm15510n procedures and rnake other technical changes and corrections. We

expect that the final rule wﬂl not have 3 51gn1ﬁcant economic impact on a substantial number of

small entities.: .

V. Paperwokr‘i}(i ReductlonAct

The Paperwork Reductlon Act (PRA) establishes certain requirements when an agency
conducts or sponsors a “collection of information.” 44 U.S.C. 3501-3520. The final rule
amends the Commission’s rule to conform to the 2016 FOIA, to update Commission
procedures, and make other technical changes and corrections. The final rule would not impose

any information collection requirements. The existing rule and the amendment do not require or

10
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request information from firms, but rather, explain the Commission’s FOIA procedures. Thus,
this rulemaking does not implicate the PRA.
VI.  Executive Order 12988 (Preemption)

According to Executive Order 12988 (February 5, 1996), agencies must state in clear
language the preemptive effect, if any, of new regulations. Section 26 of the Consumer Product

Safety Act (CPSA) explains the preemptive effect of cons ":”"'pfoduct safety standards issued

under the CPSA. 15 U.S.C. 2075. The final rule is notaj sumer product safety standard. The

final rule revises a rule of agency practice and pr[w edure by 1mp1ement1ng the FOIA of 2016

and making technical revisions or corrections. Therefore sectlon 26 of the CPSA would not

apply to this rule.

VII. Effective Date

The Commission proposed that thé':'ﬁnal rule would become effective 30 days after the

final rule is pubhshed m the Federal Reglster 1n ccordance Wlth; the APA’s general requirement

that the effectlve date of ai rule be | least 30 days after publication of the final rule. 5 U.S.C.

553(d). We recelved no. comments regardlng the effectlve date. Therefore, the final rule will

become effectlve 30 days after the ﬁnal rule is pubhshed in the Federal Register.

List of Subjects in 16 CFR 1015

Administrative practlce ahd procedure; Consumer protection; Disclosure of information;
Freedom of information.

Accordingly, the Commission amends 16 CFR part 1015 as follows:

PART 1015 —PROCEDURES FOR DISCLOSURE OR PRODUCTION OF

INFORMATION UNDER THE FREEDOM OF INFORMATION ACT

11
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1. The authority citation for part 1015 is revised to read, as follows:

AUTHORITY: 15 U.S.C. 2051-2084; 15 U.S.C. 1261-1278; 15 U.S.C. 1471-1476; 15
U.S.C. 1211-1214; 15 U.S.C. 1191-1204; 15 U.S.C. 8001-8008; 110 P.L. 278, 122 Stat. 2602; 5
U.S.C. 552.

2. Revise § 1015.1 to read as follows:

1015.1 Purpose and scope.

(a) The regulations of this subpart provide inforrnafﬁcnfconceming the procedures by
which Consumer Product Safety Commission records rnay be rnadeii:;a.yailable for inspection and

the procedures for obtaining copies of records frOm the Consumer Produc Safety Commission.

Official records of the Consumer Pro‘duct Safety Ccﬁlmissio’!w consist of all do_umentary

material maintained by the Commiss'i;

"n;any format mcludlng an electronic format. These

records include those mamtalned in connectlon Wlth the Commlssmn s responsibilities and

functions under the Consumer Product Safety Act as well as those respon51b111t1es and
functions transferred to the Commlssmn under the F ederal Hazardous Substances Act, the

Poison Prevention kaglng Act of 1970 the Refrlgerator Safety Act, the Flammable Fabrics

Act, the‘:Chlldren ] Gasohne Burn Preventlon Act the Virginia Graeme Baker Pool and Spa

Safety Act and the Child Nlcotlne P01son1ng Prevention Act, and those maintained under any

other authorlzed activity. Ofﬁcrg1'~records do not, however, include objects or articles such as
tangible exhibits, samples,models, equipment, or other items of valuable property; books,
magazines, or other reference material; or documents routinely distributed by the Commission
in the normal course of business such as copies of Federal Register notices, pamphlets, and
laws. Official records include only existing records. Official records of the Commission made
available under the requirements of the Freedom of Information Act (5 U.S.C. 552) shall be

furnished to the public as prescribed by this part 1015. A request by an individual for records
12
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about himself or herself that are contained in the Commission's system of records under the
Privacy Act (5 U.S.C. 552a) will be processed under the Privacy Act and the FOIA. Documents
routinely distributed to the public in the normal course of business will continue to be furnished
to the public by employees of the Commission informally and without compliance with the

procedures prescribed herein.

(b) The Commission's policy with respect to requ stsfor records is that disclosure is the

rule and withholding is the exception. All records or prtions of i'é,gords not exempt from
disclosure will be made available. Records whiéh;r’)hay be exempted from disclosure will be
made available unless: (1) disclosure is prohlblted by law 2) the Commlssmn reasonably

foresees that disclosure would harmf : 'flnterest protected by an exemption descrlbed in 5 U.S.C.

the CPSA. The:_gqmmissi(”)ﬁ WilIfCoﬁsﬂiﬁerfﬁcthe record’s age, content, and character in assessing

whether:,i{ reasonably fafésqes that,;ﬁ,Qisclosure 6fi;the document would harm an interest protected
by an exefﬁpﬁon. Additionall‘j‘,;the beﬁinission will consider whether partial disclosure of

information is po”’sfsi;;ible Whene\férthe Commission determines that a full disclosure of a

requested record is nof:f)ossiblé,"ayﬁd will take reasonable steps necessary to segregate and

release nonexempt information.

(c) The Secretariat of the Commission is the designated Chief Freedom of Information
Officer who, subject to the authority of the Chairman, is responsible for compliance with and

implementation of 5 U.S.C. 552(j).

13
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3. Amend § 1015.2 by:

a. Revising the section heading;

b. Revising paragraphs (a), (b) and (c); and

¢. Adding paragraph (d).

The revisions read, as follows:

§ 1015.2 Public inspection.

(a) The Consumer Product Safety Commlssron w111 malntam ina pubhc reference room

or area the materials relating to the Consumer Product al ety Commission that are required by 5

U.S.C. 552(a)(2) and 552(a)(5) to be made avarlable for pubhc mspectlon in an electronic

format. The prrncrpal locatlon wrll be in the Office of the Secretarlat of the Commission. The

address of this ofﬁce 1s

West

(b) ThlS public refererie'e:,facility will maintain and make available for public inspection
in an electronic fermat a currehf index of the materials available at that facility which are

required to be indexed by5 USC 552(a)(2).

(¢) The Consumer Product Safety Commission will maintain an “electronic reading
room” on the World-Wide Web at https://www.cpsc.gov for those records that are required by S

U.S.C. 552(a)(2) to be available by “computer telecommunications.” Records that the FOIA

14
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requires the Commission to make available for public inspection in an electronic format may be

accessed through the e-FOIA Public Access Link at https://www.cpsc.gov.

(d) Subject to the requirements of Section 6 of the CPSA, the Commission will make
available for public inspection in an electronic format copies of all records, regardless of form
or format, that (1) have been released to any person under 5 U.S‘.‘C. 552(a)(3) and (2) that

because of the nature of their subject matter, the Commissiqn‘;détennines have become or are

likely to become the subject of subsequent requests:foriéﬁﬁstaﬁfiglly the same records or that

have been requested three or more times.

4. Amend § 1015.3 by:

a. Revising the section heading; |
b. Revising the first sentence of paragraph (a);
. Adding a éénpénce at the'“’end of paragraﬁh (b); and

d. Removmgthe woffd;‘_‘i:Séc:'rétéfy?’_f:om paréigraphs (d) and (e), wherever it

appears and adding, in its,place, the word “Secretariat”.

he revisions read, as follows:

§ 1015.3 Requests for records.

(a) A request for z‘iéyéeyss to records of the Commission shall be in writing addressed to
the Secretariat and shall be submitted through any of the following methods: the e-FOIA Public
Access Link at https://www.cpsc.gov; e-mail to cpsc-foia@cpsc.gov; mail to Consumer Product
Safety Commission, 4330 East West Highway, Room 820, Bethesda, MD 20814; or facsimile to

301-504-0127. * * *
15
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(b) * * * Before submitting their requests, requesters may contact the Commission’s
FOIA contact or FOIA Public Liaison to discuss the records they seek and to receive assistance

in describing the records.

* ok % %k %

(d) If a requested record cannot be located from the information supplied, or is known to

have been destroyed or otherwise disposed of, the requeste shall be so notified by the

Secretariat or delegate of the Secretariat.

(¢) The Consumer Product Safety Commlssmn uses a multltrack system to process

requests under the Freedom of Informatlon Act that is base "on the amount of work and/or time

involved in processing requests. Requw Sts for records are _rjo‘ﬁcessed in the order they are

received within each track. Upon receipt‘i"ef a reqlie" ' ’ the Secretariat or delegate of

the Secretariat will d termine whlch track is appropnate for the request The Secretariat or

delegate of the Secretarlat ay co
the fastest tracl
quahfy for a faster track. Requesters who beheve that their requests qualify for the fastest tracks

and who w1sh to be notified 1f the Secretarlat or delegate of the Secretariat disagrees may so

limit their requests.
§ 1015.4 [Amended]

5. Amend § 1015.4 by removing the word “Secretary” wherever it appears,

and adding, in its place, the word “Secretariat”.

6. Amend § 1015.5 by:
16
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a. Revising paragraph (a);

b. Removing the word “Secretary” in paragraphs (b), (b)(1), (d), and (d)(2) wherever it

appears, and adding, in its place, the word “Secretariat”;
¢. Redesignating paragraphs (e) through (g), as paragraphs (f) through (h), respectively;

d. Adding new paragraph (e);

¢. Removing the word “Secretary” in redesignategifpara'graphs ®, (g), (8)(3), (g)(5), and

(h) wherever it appears, and adding, in its place,(:the‘WOrd “Secretér{' ;

f. Revising redesignated paragraphs (g)(2)l‘an’d g(3).
The revisions read, as ,fc_)'Ilo,ws:’

§ 1015.5 Time limitation on resphpses to requests fdf'l*i"‘ecprds and requests for

iat ;~~«j,delegate of the Secretarlat shall respond to all written requests for

worklng days (exceptmg Saturdays Sundays, and legal public

hohdays).;The time hmltatlons on responses to requests for records submitted by mail shall
begin to run‘at the tlme a request for records is received and date stamped by the Office of the
Secretariat. The Ofﬁce of the Secretarlat shall date stamp the request the same day that it
receives the request. The tlme 11m1tat10ns on responses to requests for records submitted
electronically during working hours (8 a.m. to 4:30 p.m. EST) shall begin to run at the time the
request was electronically received, and the time limitations on responses to requests for records
submitted electronically during non-working hours will begin to run when working hours
resume.

17
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(b) The time for responding to requests for records may be extended by the Secretariat at
the initial stage or by the General Counsel of the Commission at the appellate stage up to an

additional ten (10) working days under the following unusual circumstances:

(1) The need to search for and collect the requested records from field facilities or other

establishments that are separate from the Office of the Secretariat.

* % %k k%

(d) If the Secretariat at the initial stage or, :thef,Geheral Coﬁﬁse‘l at the appellate stage
determines that an extension of time greater than ten (10) workrng days is necessary to respond

to a request satisfying the “unusual mrcumstances spec1ﬁed in paragraph (b) of thrs section, the

Secretariat or the General Counsel shall s0 notrfy the req’ ster and give the requester the

opportunity to:

(1) * * *

(2) Arrangewrth the ,Secretartat or the General Counsel an alternative time frame for

processmg the request or a modlfied request

(e)"If an extension of tlme greater than ten (10) working days is necessary, the

Commission shall make avallable its FOIA Public Liaison for this purpose. A list of the

Commission FOIA Pub‘l‘lﬁeﬂgLraJsons is available at https://www.cpsc.gov/Newsroom/FOIA. The
Commission will also notify requesters in writing to the availability of the Office of
Government Information Services of the National Archives and Records Administration to

provide dispute resolution services.

18
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() The Secretariat or delegate of the Secretariat may aggregate and process as a single
request requests by the same requester, or a group of requesters acting in concert, if the
Secretariat or delegate reasonably believes that the requests actually constitute a single request
which would otherwise satisfy the unusual circumstances specified in paragraph (b) of this

section, and the requests involve clearly related matters.

(&) The Secretariat or delegate of the Secretariat will&f&pro“‘:/ide expedited processing of

requests in cases where the requester demonstrates a corﬁp‘ellingfneed for such processing.

(2) Requesters for expedited processing musxy‘tfinclu their requests Wthh may be

submitted through any of the methods descrrbed in § 101 ,3(a) of this part, a statement setting

forth the basis for the cla1m that a compelhng need” exists for the requested information,

certified by the requester to be true and correct to the best of hlS or her knowledge and belief.

3) The Secretariyat‘or delegate of the Sec‘retariat will determine whether to grant a
request for Xpedlted:‘processmg and will notlfy the requester of such determination within ten

(10) calendar days of recelpt of the request

" e *’;_’:

documents responsive to a request for which expedited processing is granted.

(h) The Secretariat may be unable to comply with the time limits set forth in this §
1015.5 when disclosure of documents responsive to a request under this part is subject to the

requirements of section 6(b) of the Consumer Product Safety Act, 15 U.S.C. 2055(b), and the

19
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regulations implementing that section, 16 CFR part 1101. The Secretariat or delegate of the

Secretariat will notify requesters whose requests will be delayed for this reason.
7. Revise § 1015.6 by:
a. Revising paragraphs (a), (b), and (b)(4);

b. Removing the word “Secretary” from paragraphs_(b)ﬁ,"'and (c) wherever it appears,

and adding, in its place, the word “Secretariat;” and
c. Adding paragraph (b)(5).

The revisions read, as follows:

§ 1015.6 Responses: Form'k:arklﬁ content.

(a) When a requested record has’oeen iderrtiﬁed and is}erk‘ailable for disclosure, the

requester shall be supphed w1th a copy or notrﬁed as to where and when the record will be made
available for public mspectlon in an electromc format If the payment of fees is required the

requester shall be adv1sed by the Secretarlat in wrltlng of any applicable fees under § 1015.9

hereof “The requester w111 be notrﬁed of the rlght to seek assistance from the Commission’s

FOIA Public Liiﬂajrson.

(b)) A response denying or,‘partially denying a written request for a record shall be in

writing, dated, and signed‘ bythe Secretariat or delegate of the Secretariat and shall include:

* %k k k %

(4) A statement that the denial may be appealed to the Commissioners of the Consumer
Product Safety Commission. Any such appeal must be made within 90 calendar days after the

date of the denial or partial denial of the Commission’s response to a request for records.
20
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(5) A statement that the requester has the right to seek dispute resolution services from

the Commission’s FOIA Public Liaison or the Office of Government Information Services.

(c) If no response is made within twenty (20) working days or any extension thereof, the
requester can consider his or her administrative remedies exhausted and seek judicial relief in a
United States District Court as specified in 5 U.S.C. 552(a)(4)(l§;%)7 When it appears that no
response can be made to the requester within the applica’bjle”;m’e; iirnit, the Secretariat or
delegate of the Secretariat may ask the requester to forego Jud1c1alre11ef until a response can be
made. The Secretariat or delegate of the Secreyterﬁi!éfielyl‘all inform the requester of the reason for
the delay, of the date on which a response ma}‘l!‘b'e ex{pected and of his/hef:irigh}f to seek judicial

review as specified in 5 U.S.C. 552(a)(4)(B).

8. Amend § 1015.7 by:

b. Revising paragréphs (a) and (b);

: fe;“"'Removir‘i‘g'?fhe;WOrd ‘;Se'e;etary” in paragraphs (c) and (g) wherever it appears, and
adding, ih*iiSplace, the word ,‘k‘ZSecretafli‘et’,’;
d. Revisiﬁ’g-ﬁparagraph (e),and
e. Revising the las c1tat10n in the series of parenthetical citations following paragraph

(8)

The revisions read, as follows:

§ 1015.7 Appeals from initial denials; reconsideration by the Secretariat.
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(a) When the Secretariat or delegate of the Secretariat has denied a request for records in
whole or in part, the requester may, within 90 calendar days after the date of the denial or partial
denial, appeal the denial to the General Counsel of the Consumer Product Safety Commission,
attention of the Secretariat. Appeals may be submitted through any of the following methods:
the e-FOIA Public Access Link at https://www.cpsc.gov; e-mail to cpsc-foia@cpsc.gov; mail to

4330 East West Highway, Room 820, Bethesda, MD 20814; or facsimile to 301-504-0127.

(b) The General Counsel, or the Secretariat upo fecthIde tion will act upon an
appeal within 20 working days of its receipt. The tlme 11m1tat10ns on an appeal submitted by

mail shall begin to run at the time an appeal is recelved and date stamped by the Office of the

Secretariat. The Office of the Secretarlat w111 date stamp the appeal the same day that it receives

the appeal. The time limitations on an’ appeal submltted electromcally during working hours (8

a.m. to 4:30 p.m. EST) shall begln to run at the tlrne the ‘appeal was ¢lectronically received, and

the time limitations o ;ppeals sub‘?“:ltted electronlcally dunng:‘non-workmg hours will begin to

): After reV1eW1n;g': the appéal, ‘t‘he Secretanatwﬂl reconsider his/her initial denial. If the
Secretaristf;ﬁp()n reconsideréf‘i’én deci’dss‘to release any or all of the information requested on
appeal, an appeal as to the 1nformat10n released will be considered moot; and the Secretariat
will so inform the requester and submltter of the information in accordance with §§ 1015.6(a)
and 1015.18(b). If the Secretarlat decides to affirm the initial denial, in whole or in part, the
General Counsel will decide the appeal within the 20-day time limit or any extension thereof in

accordance with § 1015.5.

* ok ok ok Xk
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(e) The General Counsel's action on appeal shall be in writing, shall be signed by the
General Counsel, and shall constitute final agency action. A denial in whole or in part of a
request on appeal shall set forth the exemption relied upon; a brief explanation, consistent with
the purpose of the exemption, of how the exemption applies to the records withheld; and the
reasons for asserting it. The decision will inform the requester of the right to seek dispute

resolution services from the Commission’s FOIA Liaison o the Office of Government

Information Services. A denial in whole or in part shall:iiélS’d i‘hf‘c‘)”rirn the requester of his/her right
to seek judicial review of the Commission's final ,détérrnination in éﬁi‘United States district court,

as specified in 5 U.S.C. 552(a)(4)(B).

* %k K %k %k

(g) Copies of all appeals and coples of all acUons on appeal shall be furnished to and

maintained in a pubhc ﬁle by the Secretarlat

(SUS.C 552(a)(6)(A) 5 U S.C. 553 15 U.S. C 2076(b)(10))

9 Amend § 1015 9 by:

a ‘R;gmoving the wdric:’:l;}f,‘,;SecryTe;c{aifyf’k in paragraphs (a), (€)(9), (D(4), (5) and (7), and

adding, i ,_liits_place, the word “Secretariat™:

b. Revising paragraphs(b) ©)(2), 3), and (8);

c. Adding a sentenck:”e at the end of paragraph (e)(1);
d. Adding paragraph (f)(6); and

e. Redesignating paragraph (f)(6) as paragraph (f)(7).

The revisions read, as follows:
23
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§ 1015.9 Fees for production of records.

(a) The Commission will provide, at no charge, certain routine information. For other
Commission responses to information requests, the Secretariat shall determine and levy fees for

duplication, search, review, and other services, in accordance with this section.

(b) Fees shall be paid to the Treasury of the United States according to the directions

provided by the Commission.

* %k ok k%

(¢)(2) Search includes all time spent looklng for materlal that is responswe to a request,

: te’rlal within documeri’ts and the

including page-by-page or line-by- hne 1dent1ﬁcat10n of

reasonable efforts expended to locate and retrleve 1nformat10n from electronic records.

(3) Duplzcatzon refers‘toﬁthe process of maklng : "‘opy of a document including

electronically, neces ary to respond toa F OIA request The Commission will honor the

requester’s preference for recelvmg{ record in a part,1cular format when it can readily reproduce

* oK kA ¥

(8) RepreSé'ﬁlfazive of théi{zéws media refers to any person or entity that gathers

ini sttoa segment of the public, uses its editorial skills to turn the
raw materials into a distinct work, and distributes that work to an audience. The term “news”
means information that is about current events or that would be of current interest to the
public. Examples of news media entities include television or radio stations that broadcast

“news” to the public at large and publishers of periodicals that disseminate “news” and make
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their products available through a variety of means to the general public, including news
organizations that disseminate solely on the Internet. A request for records supporting the news-
dissemination function of the requester will not be considered to be for a commercial

use. “Freelance” journalists who demonstrate a solid basis for expecting publication through a
news media entity will be considered as a representative of the news media. A publishing
contract would provide the clearest evidence that publicatiyﬂop'xirsiékpected; however, the
Commission can also consider a requester’s past publi’ca‘f’t‘i:‘(‘)n}fé(:grd in making this

determination. These examples are not all-inclusive;

* %k ok ok ok

(e)(1) * * * Where paper documents must be séyan ed in order to comply with a

requester’s preference to receive records in an electronic format, the requester must also pay the
q p tro if, the req pay

direct costs associated w1thscann1ng those'rh:ateria‘ls“: .

costs.

(H)(4) The Secfefa;fi‘at]‘sfliél‘lj‘ waive or reduce fees whenever disclosure of the requested

information is in the public interest because it is likely to contribute significantly to public
understanding of the operations or activities of the government and disclosure of the requested

information is not primarily in the commercial interest of the requester.
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(5) In making a determination under paragraph (f)(4) of this section, the Secretariat shall

consider the following factors:

(i) The subject of the request: Whether the subject of the requested records concerns the

operations or activities of the government.

(ii) The informative value of the information to be disclosed: Whether the disclosure is

likely to contribute to an understanding of government ’ope_ rations or activities.

(ii1) The contribution to an understanding of ft,he subject bythe general public likely to
result from disclosure: Whether disclosure of' the requested inforrnation'Will contribute to public

understanding.

(iv) The significance of the contrlbutlon to pubhc understandlng Whether the disclosure

is likely to contribute 51g 'ﬁcantly to pubhc understandlng of government operations or

activities.

(V) The ex1stence and magmtude of a commerc1al interest: Whether the requester has a

,urthered by the requested disclosure; and, if so

st in disclosure: Whether the magnitude of the identified

commercial interest of the requeSter is sufficiently large, in comparison with the public interest

in disclosure, that disclosure it primarily in the commercial interest of the requester.

(6) Search fees shall be waived for all requests and duplication fees shall be waived for
requests from educational institutions, non-commercial scientific institutions, and

representatives of the news media if the Commission fails to comply with any time limit under

26

EWED CLEARED FOR PUBLIC RELEASE
THIS DOCUMENT HAS NOT BEEN REVI UNDER OPOA 610

OR ACCEPTED BY THE COMMISSION.



DRAFT

§§ 1015.5(a), (g)(3), 1015.7(b), and 5 U.S.C. 552(a)(6) other than those exceptions stated in 5

U.S.C. 552 (a)(4)(A)(viii)(Il). Those exceptions include:

(i) if the Commission has determined that unusual circumstances as defined in §
1015.5(b) apply and the Commission provided timely written notice to the requester as required

by § 1015.5(c) or § 1015.7(f), then failure to comply with the time limit in §§ 1015.5(a), (g)(3),

1015.7(b), and 5 U.S.C. 552(a)(6) is excused for 10 additional working days; or

(ii) if the Commission has determined that ual circum ances as defined in §
1015.5(b) apply and more than 5,000 pages are':fn essary to respond to“the request and the

Commission has provided timely written notlce in accordance W1th §§ 1015 5(0) and (e) and the

s e-mall, or telephone (or made not

Commission has discussed with the{feéinester via writte mai
less than three good-faith efforts to do ﬁso‘):hownthefjrequester"éould effectively limit the scope of

the request; or

(iii) if a court hasfdeterrnln ] that exceptional circumstances exist as defined in 5 U.S.C.

552(a)(6)(C) then fatlure to cof' ly w1thi§§ 1015 5(a) (2)(3), 1015.7(b), and 5 U.S.C.

552(a)(6) shall be excused for the length of time prov1ded by the court order.

(7) Any_determlnatxon made by the Secretariat concerning fee waivers may be appealed

by the requester to the Commlssmn s General Counsel in the manner described at § 1015.7.

* K K ok %

§ 1015.10 [Reserved]
10. Remove and reserve § 1015.10.

11. Revise § 1015.11 to read as follows:
27
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§ 1015.11 Disclosure of trade secrets to consultants and contractors; nondisclosure
to advisory committees and other government agencies.
(a) In accordance with section 6(a)(2) of the CPSA, the Commission may disclose
information which it has determined to be a trade secret or other matter referred to under 5
U.S.C. 552(b)(4) to Commission consultants and contractors for use only in their work for the

Commission. Such persons are subject to the same restrictiQi;S,‘iVith respect to disclosure of

such information as any Commission employee.
(b) In accordance with section 6(a)(2) Qf theCPSA, the C‘dﬁ‘i:ﬁ;ission is prohibited from

disclosing information which it has determined to be a trade secret or othérf‘matter referred to

mmittees, except when required in the official conduct

of their business, or to other Federal ‘ag 1esand state and local governments except when

permitted by the provisions of section 29(f)of the CPSA

12. Revise §101515 to rééj‘,d‘;as folloWs"::;"f’f

Commission. Thééé'{'gc;gulations‘,faISo provide information on the method whereby persons

submitting information fofjt‘hélCémmission may request that the information be considered
exempt from disclosure, and information concerning the Commission's treatment of documents

submitted with a request that they be treated as exempt from disclosure.

(b) No identifiable record requested in accordance with the procedures contained in this

part shall be withheld from disclosure unless it falls within one of the classes of records exempt
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under 5 U.S.C. 552(b). The Commission will make available, to the extent permitted by law,
records authorized to be withheld under 5 U.S.C. 552(b) unless the Commission reasonably
foresees that disclosure would harm an interest protected by the exemption or disclosure is
prohibited by law or otherwise exempted from disclosure under 5 U.S.C. 552(b)(3). In this

regard the Commission will not ordinarily release documents that provide legal advice to the

5ffhe release of such documents

would significantly interfere with the Commission's regalatoryprenforcement proceedings.

(¢) Draft documents that are agency rec "‘ds are subject to reIease upon request in

accordance with this regulation, However, in order to avoid any mlsunderstandlng of the

its tentative nature. Similarly, staff brieﬁng ﬁackages, whic! Lhave been completed but not yet

request in accordan:c:ev ith this regulatlon Each bneﬁng package or portion thereof released

will be marked to 1nd1cate that it has not been transmltted to or acted upon by the Commission.
In addmon brleﬁng packages or portlons thereof Wthh the Secretariat upon the advice of the
Office of the General Counsel has deterrmned would be released upon request in accordance
with this regala‘mon w1ll be made avallable for public inspection in an electronic format through
the Commission’s websne at https /IWww.cpsc.gov promptly after the briefing package has
been transmitted to the Cemmles10ners by the Office of the Secretariat. Such packages will be

marked to indicate that they have not been acted upon by the Commission.

(d) The exemptions contained in 5 U.S.C, 552(b) will be interpreted in accordance

with the applicable law at the time a request for production or disclosure is considered.
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§ 1015.16 [Reserved]
13. Remove and reserve § 1015.16.
§ 1015.17 [Reserved]
14. Remove and reserve § 1015.17.

§ 1015.20 Public availability of accident or inve at?i'on reports.

15. Amend § 1015.20, by revising the first and second sentences of paragraph (a) to

read as follows:

(a) Accident or 1nvest1gat10n reports made by:an ofﬁcer employee or agent of the

Commission are available to the pubhc under the procedures et forth in subpart A of this part

1015 unless such reports are subject to the 1nvest1gatory file xemptlon contained in the
Freedom of Informatlon Act (5 U S C.5 52(b)) except that portrons ldentlfylng any injured

person or any person treatrng such mjured person w1ll be deleted In accordance with section

Dated

Todd A. Stevenson,
Secretariat, Consumer Product Safety Commission.
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