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UNTTED STATES OF AMERICA
CONSUMER PRODUCT SAFETY COMMISSION

In the Matter of

RELCO, INC., a corporation
doing business in its
own name and as the
WEL-DEX WELDER MFG.
COMPANY

CPSC DOCKET NO. 74-4

and

The Estate of Thomas H. Doss
(deceased)
formerly an officer of
the corporation

DECISION AND ORDER

On July 17, 1974, the Commission issued a notice of
enforcement pursuant to section 15, Consumer Product Safety
Act (CPSA), 15 U.S.C. 2064 alleging that Relco, Inc. and its
chief operating officer Thomas H. Do.s had manufactured and
distributed an electric arc welder which presents a substantial
product hazard. The product known as the Wel-Dex Electric
Arc Welder was alleged to have design and performance defects
which could cause electric shock, severe skin burns or
fires. The product is an inexpensive mail order item which
was manufactured and distributed from 1968 through early
1975. The record indicates that approximately 124,000 units

had been sold.




i t a hearing, presentation of documentQﬁ‘ evidence
and stipulations, the Administrative Law Judge on April 29,
1975 issued an interim initial decision and order finding
that the product produces a potentially dangerous electrical
shock as well as burns and fire and thus presents a sub-
stantial product hazard within the meaning of section
15(a) (2), CPsA. Respondents were ordered to stop manu-
facture and distribution of the product; to give public
notice of the dangers presented; and to offer replacement
welders or refunds.l/The order continued the proceedings for
a determination of the proper amount of refunds.

Further proceedings were held on the guestion of the
proper amount of refund. On August 11, 1975 the Adminis-
trative Law Judge issued an addendum to the interim initial

decision finding the usable life of the product to be one

year and ordering replacement or full refunds for welders

purchased within one year of actual notice of the hazard,
Enforcement Counsel filed a notice of appeal but later
requested the Commission to remand the matter for further
hearings on newly discovered evidence concerning an injury
caused by the welder. The request was granted and further

hearings were held concerning the injury. 2/

1/ Although section 15{(d) CPSa, permits the election of

2/ On September 30, 1975, prior to the recpenoed hearing,
respondent Thomas H. Doss died.

repair of the defect, this remedy was found to be impractical.
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Ci ril 5, 197¢ the Administrative Law Ju issued
énd served his amended initial decision and order on reopencd
proceedings. This amended decision reiterates the earlier
decision that the Wel-Dex Electric Arc Welder creates o
substantial product hazard which could lead to electric
shocks, burns and fires. Respondents were again ordered to
offer replacement welders or refunds. However, as a result
of evidence received at the reopened hearings, the prior
decision limiting relief only to persons who purchased the
welders within one year of the notice was eliminated. The
new decision required refunds in accordance with a percentage
schedule based on'length of possession and amount of use.

No appeals of the decision were filed by any of the
parties. On May 6, 1976 the Commission, noting certain
ambiguities in the refund aspects of the amended initial
decision, issued an order allowing the parties ten days to
file comments on specific provisions. No comments were
filed by the parties; however, the Commission did receive a
communication from the Administrative Law Judge advising
that the Commission had misinterpreted his order in certain
respects.

The Commission agrees with the Administrative Law
Judge that the welder in question presents a substantial
product hazard within the meaning of section 15(a) (2), CPsA.

The Commission is for the most part in agreement with the




C AAmini itive Law Judge on the relief ordered. - is,
however, concerned with the policy implications of various
portions of the order including the refund provisions
insofar as they may not regquire tender of the welder from
persons in possession of the product and the treatment of
persons not in possession of the welder.

The amended initial decision requires that persons in
possession of the welder who have possessed it for more than
one year from the date of hotice3/ of the hazard to tender
the welder or specific internal components to the manufacturer
in order to receive a refund. In contrast, the decision
provides that persons who have possessed the welder for less
than one year from the date of notice are entitled to a full
refund regardiess of whether or not they tender the product
or the internal components. The Commission believes that

this approach is inconsistent with the statutory inteﬁt and
on the basis of the record in this case tender should be
mandatory for all persons seeking a refund who are in
possession of the welder regardless of how long they may
have possessed it.

Although the language of section 15(d) (3), CPSA, is
silent as to any mandatory tender requirement, the legislative

history clearly expresses the Congressional intent that the

3/ The date of notice under scction 15(d) (3), (CPSA),

- 15 U.S5.C. 2064(d) (3), is the date of public notice
after hearings or the date the consumer receives
actual notice of the defect, whichever occurs first.




Commi; » possesses the authority to specify « ader
requirement where the refund option is elected. The legisla-
tive history indicates that Congress, while favoring tender,
even contemplated a mandatory tender requirement in all
refund situations. However, the Congress decided on a
more flexible approach which allows the Commission discre-
tion to specify such a requirement after recognizing that a
product may not be in a tenderable form or that tender may
present a danger to persons in the chain of recall. The
pertinent legislative history states:

...the Commission is intended to have

authority to specify...whether the
product must be tendered....

* * *

The Committee has decided against an
absolule requirement that consumers

must tender products in order to be
entitled to the refund in favor of

this more flexible approach. The
Committee was concerned that, in some
instances, to regquire the tender of

the product might unduly expose con-
sumers and persons within the distribution
chain to the hazards associated with

the product. Also, the offending product
may no longer be in a form which would
allow its tender. See H.R. Rep. No. 92-1153,
92d Cong., 24 Sess. p. 43 (1972).

Neither of the two situations mentioned in the legislative
history warranting elimination of a tender reguirement
appear to be applicable here. The record demonstrates

that the welder or the designated components are in a




tender; < form and no danger is presenteﬁ to p§ SofLin

the recall channels. Given the strong Congressional intent
and the obvious statutory puréosc of section 15, to protect
the public by encouraging removal of dangerous products

from the marketplace and consumers' homes, the Commission
believes that tender should be required whenever practicable
and where no danger is presented in the tender process. A
prime example of the danger to the public of a product

which is not removed from the home was presented in this
case. A defective welder which had been stored by the owner
after not working properly was retrieved and caused a serious
injury to a family member. As the example in this case

demonstrates, a refund allowance not acco ranied by a tender
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vance the purposes of the legi
and might expose unwary consumers and other users to the
dangers posed by the hazardous product. 4/

The Commission is also concerned with the treatment

in the amended initial decision of refunds for persons no

longer in possession of the welder. Under the order, persons

4/ The Commission is in agreement with the difference in

- refund allowed by the Administrative Law Judge based
on the time of possession and the use received for
persons in possession over one year. The Commission
also agrees that section 15 mandates a full refund to
persons in the under one year possession catcgory.
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who pc ssed the welder less than one year ane ¢ no longer
in possession are entitled to a 100% refund upon filing a
claim. No requirement is includgd for the claimants in this
class to specify why they are not in possession; and the order,
as drafted, would allow persons who sold the welder, gave it
away, or disposed of it for non-safety related reasons to
receive a full refund. For persons who possessed the
welder for longer than one year and are no longer in
possession, a 50%, second priority refund is permitted if
they file an affidavit that they disposed of the product
after learning, through their own inspection, or otherwise,
of its dangerous characteristics.

The Commission sees no rational basis in the record
for allowing one group of non-possessors to recover regard-
less of why they disposed of the product and to limit the
other group to recovery only on the basis of disposal‘for
safety reasons. Moreover, the Commission sees no furtherance
of the statutory goals by allowing recovery to a person who
has sold or disposed of the product in question for non-
safety related reasons. Conversely, the Commission believes
it is important that safety conscious consumers who take
the initiative to protect themselves and others from a

dangerous product by destroying it should not be penalized
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and st 1 be given a right of recovery. 5/ Rhcc ingly, the

Commission has amended the order to réquire an affidavit

from all claimants not in possession. To minimize the
potential abuse from false or maltiple claims, the Commission
has added a provision requiring proof of purchase to be
submitted with the affidavit and has expanded the affidavit
provisions requiring the claimants to certify that they

have not sold, given away or otherwise transferred the

welder to anyone. _6/

The amended initial decision provides for a scheme of
priorities in the event that sufficient assets are not
available to provide complete relief to persons entitled to
a refund. The order provides that respondents' assets would
first be used for payment for notice, then to pay refunds to
consumers who tender the welder and lastly to pay refunds to
persons tendering affidavitse on a first-come, first-serve
basis. Because the number of claims to be made is unknown,

the record is unclear as to the ability of respondents to

5/ Both section 15(d) (3) and the supporting legislative

- history explicitly indicate that the Commission has
the authority to specify the persons to whom refunds
must be made as well as the necessary proof of purchase.

6/ No proof of purchase is required for claimants who
tender the welder or the designated components. This
allows claimants who may have obtained the welder
second hand to obtain a refund. This appears to
satisfy the overriding statutory purpose of removing
the hazardous product from consumer usec.
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satisfi 1 claims. It appears sound to deal w. the
potential problem of priorities at this time 50 as to alert
claimants of the possibility that their claims may not be
satisfied and to avoid any unnecessary delay which might
result if the Commission is later called upon to make a
priority determination.~1/

A further provision of the amended initial order which
merits consideration is the provision permitting return
of the welders to Commission offices. The decision does
not elaborate the reasons for including this provision in
the order, but the Commission presumes that it is intended
to reduce shipping costs and to provide a convenient
dropping off point for consumers who may live near such
offices. The decision also does not specify the
mechanics for using the Commission offices, including
provisions for the respondents to reclaim the products,
.the manner of disposal, or other disposition of welders or
components which are returned. Since either the consumer
who returns a welder or respondents will have a property

interest in the items, the Commission believes it is essential

1/ The Commission believes it important that claimants
be advised of the potential lack of assets in the
notice of recall. While such a warning may deter
consumers from tendering their welders or otherwise
seeking refunds, such reluctance should be alleviated
somewhat by amending the priorities set forth in the
order to allow claimants in the tender category as well as
the affidavit group to be repaid on a first-come,
first-serve basis. This change should also serve
as an incentive for claimants to quickly return the
product.
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that & srder which allows the use of Commiss; offices
must specifically deal with these problems. In the present
case the Administrative Law Jﬁdge has included an innovative
practical solution for reducing shipping and handling costs
by allowing consumers to return certain vital components
instead of the entire welder. The Commission believes that
this provision will adequately reduce shipping and handling
costs so as to eliminate any necessity for using the Com-
mission offices and the multitude of problems which accompany
the involvement of these offices. To enhance the utility
of the component tender provision, the Commission believes
that it is necessary to include detailed and illustrated
instructions for dismantling the welder in the letter sent
to consumers under the recall.

Although the use of Commission office facilities is not
warranted in this case, the Commission believes that it can
assist in the recall through its communication resources. In
addition to an extensive written communications facility,
the Commission maintains a toll-free "hotline” in its national
headquarters which can be used to assist consumers seeking
to return the product in question or otherwise filing a
claim. To utilize this resource, the Commission has drafted
a form public notice to be used which advises claimants to

contact the Commission or the manufacturer for details
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concer gy the recall. In conjunction with thih Jotice,
the Commission has also ordered the parties to draft a
letter to reply to inquiries which will include the necessary
warnihg and the details 5f the recall. This format will
serve two principal purposes. It will first provide a
simple and convenient manner for claimants to c¢btain informa-
tion concerning the recall. Secondly, it will avoid the use
of a complex, confusing and possibly misleading published
notice which could not include all of the necessary details,
The Commission believes that it is important that the letter
used to respond to inquiries be in clear, plain language. It
should alsoc include a specific disclaimer advising that
the Commission assumes no responsibility for replacing the
funds. The same letter can also
be sent to purchasers and dealers whose identity and addresses
are ascertainable from the manufacturers records.

One finalvmatter which the Commission has considered is
the provision of‘the amended initial decision ordering
relief against the Estate of Thomas H. Doss. The original
notice of enforcement was issued against Relco, Inc. and
Thomas H. Doss individually and as an officer of the corpora-
tion. The record reflects that, at the time the notice of
enforcement was issued and prior thereto, Mr. Doss was the
sole shareholder and chief operating officer of respondent

Relco, Inc. 1In camera proceedings were conducted concerning,




EEEEEQ“ 1, the financial condition of the corp .tion and
Mr. Doss perscnally. Shortly after Mr. Doss's death, enforce-
ment counsel filed a motion to amend the hecading of the
notice of enforcement naming the Estate of Thomas H. Dosco.
Counsel for respondents, although not opposing the moti-
insofar as it sought to reflect the death of Mr. Doss,
objected to the request insofar as it sought to hold the
Estate liable. Counsel for the Estate on October 14, 1975
sent a letter to the Office of the Secretary of the Com-
mission advising of the death of Mr. Doss and seeking to extend
the time to respond to an appeal to the first initial order
(August 11, 1975). 1In the amended initial decision of
April 5, 1976, the motion to amend was granﬁcd and relief
was ordered jointly against the corporation and the Estate.
The Commission's review of the In camera record demon-
strates a sufficient intertwinement between the personal
finances of Mr. Doss and those of the corporation to render
the Estate liable for the relief ordered herein. The Com-
mission also notes that the Estate, having full notice of
the proceeding, has failed to note an appeal of the amended
initial decision and apparently has acquiesed in the order
and will assume liability. Accordingly, the Commission will

not disturb the order in this regard.




ccordance with the foregoing, the Com ion

has aitered the amended initial order in the tollowing manner:
(1) to require tender from persons in possession of the
welder who seck a refund; (2) to provide that only those
claimants not in possession who disposed of the product

for safety related purposes and who execute appropriate
affidavits and submit proof of purchase are to be entitled

to a refund; and (3) to clarify and amend the notice require-
ments and the provisions permitting returns to Commission

offices.




UNITED STATES OF AMERICA
CONSUMER PRODUCT SAFETY COMMISSIQMN

In the Matter of

RELCO, INC., a corporation
doing business in its
own name and as the
WEL-DEX WELDER MFG.
COMPANY

CPSC DOCKET NO. 74-4

and

Estate of THOMAS . DOSS
(deceaseq)
formerly an officer of
the corporation

N Nt St Ml et N Nt St sl sl et et e it

ORDER

Respondents, Relco, Inc., a éorporation doing business
in its own name or under any other name, its successors and
assigns, and its officers, and the Estate of Thomas H. Doss,
are hereby ordered as follows:

1. Respondents are to refrain from manufacturing
and distributing in commerce or any manner
affecting commerce, as defined in Section 3
of the Consumer Product Safety Act, 15 U.S.C.
2052, the Wel-Dex Electric Arc Welder, or any
other electric welder of similar design or con-
struction, containing any ©f the defects
alleged to create a substantial product
hazard in the Notice of Enforcement issued
herein on July 17, 1974.

2(a) Respondents are to give the following public notice
immediately upon receipt of this order in the
name of Wel-Dex Welder Mfg. Co:




NCOTICE TO ALL PURCHASERS AND PERSONS IHN
POSSESSION OF WEL-DEX ELECTRIC ARC WELDER.

The United States Consumer Product Safety Commission
has found that the Wel-Dex Electric Arc Welder presents a
substantial product hazard which could cause electric shock,
burns or fires. The Wel-Dex Electric Arc Welder, manuf:ctured
by Wel-Dex Welder Mfg. Co., was sold primarily by mail order
from 1968 to 1974. All persons in possession of a Wel-Dex
Electric Arc Welder, purchased during this period, are
advised to immediately stop using the product. The manu-
facturer has been ordered to replace the product with a
substitute whose design has been approved by the Commission
or to refund the purchase price in percentages based on

the period of possession and use of the product. Due to
potentially limited assets, replacement or refunds may
only be made on a first-come, first-serve basis. For further

information, concerning the return of the product and the
requirements for obtaining a refund, call or write the United
States Consumer Product Safety Commission, Washington, D.C.
20207, toll free number 800-638-2666 or write Wel-Dex Welder
Mfg. Co, P.O. Box 10839, Houston, Texas 77018.

(b) The aforesaid notice shall be given immediately in
the following manner:

(1) by issuing a joint press release with
the Commission upon this Order being
issued;

(2) by inserting an advertisement of at
least the same size and prominence 1in
the same publications as the advertise
ments in which respondents offered the
defective welder for sale, including:
Columbia, Farmer Stockman, Complete
Mens Group, Eagle Magazine, Field and
Stream, Fur, PFish, Game, Mechanix World,
Popular Mechanics, Popular Science,
Official Detective Group, Outdoor Life,
Sports Afield, Western Publications,
Woodmen of the World, Workbench, Pro



(b)

(c)

(a)

gressive Farmer, Rustan's Men's . ap,
Adventure for Men, PRoal Detective, Police
Detective, Men in Adventure, Science &
Mechanics, and Spare Time; and

(3) by mailing a letter identical to that
required under paragraph numberoed 5 here-
in to all known purchasers, including
dealers, of the defective welder, warning
them of the alleged hazards and informing
then of respondents' e'action under this
Order;

Respondents shall have the option to replace
the welder or provide a refund in accordance
with the schedule set forth hereinafter.

If respondents elect to replace the welder, a
prototype of the replacement welder unit shall
be submitted with all supporting technical data,
electrical drawings and component material infor-
mation, to the Commission's staff to enable it
to determine, before the welder ic placed in
the hands of consumers, that any defects have
been corrected and that.the replacement welder
will not create a substantial product hazard.

In the event that respondents do not elect

to refund, then replacements shall be given
without charge to all persons who either
tender the welder or an affidavit and proof
of purchase under the provisions of paragraph
numbered 4 herein irrespective of the time

of possession or the percentage amount of
refund which would have been allowed under
other provisions of this order.

If respondents elect to offer refunds, said
refunds shall be made according to the following
schedule:

Consumers who possessed the welder for one
year or less at the time of notice under
paragraph numbered 2 above or at the time
of actual notice of the defect, whichever
occurred first, shall upon tender of the
welder receive a refund of 1009 of tho
purchase price paid, plus shipping costs.




(b)

(c)

(@)

(e)

All consumers who tender the welder and

its welding rods, either unused or partially
used, shall receive a refund of 1003 of the
purchase price paid, plus shipping costs,
regardless of the length of time they possessed
the welder.

All consumers who have possessed the welder
for more than one year at the time of notice
under paragraph numbered 2 above or actual
notice of its hazardous nature and who tender
the welder, without its welding rods, shall
receive a refund of 50% of the purchase price,
plus shipping costs.

All consumers who possessed the welder

for less than one year at the time of actual
notice of its hazardous nature and who tender

an affidavit, under oath, properly notarized,
stating that they disposed of the welder after
learning, through their own inspection or other-
wise of its dangerous characteristics and have
not sold or transfered the welder to anyone
shall receive a refund of 100% of the purchase
price if their claim is accompanied by a copy

of a sales receipt, shipping receipt or cancelled
check or money order.

All consumers who possessed the welder for
more than onec year at the time of actual
notice of its hazardous nature and who submit
an affidavit, under oath, properly notarized,
stating that they disposed of the welder after

learning, through their own inspection, or otherwise

of its dangerous characteristics and that they
have not sold or transfered the welder to anyone,
shall receive a refund of 509 of the pruchase
price if their claim is accompanied by a copy

of a sales receipt, shipping receipt or cancelled
check or monev order.

Respondents or their attorneys together with
enforcement counsel, shall immediately draft a
letter designed to advise persons responding to
the notice under paragraph numbered 2 herein of
the dangers of the welder, the provisions of this
Order and the manner and form for tendering the
product or components or otherwise submitting

a claim. Said letter shall include a provision
that the U.S. Consumer Product Safety Commission
assumes no responsibility for the refund or
replacement of the subject welder. Said letter




(a)

(b)

(c)

10.

10.

shall contain precise illustrated ine *tions
for dismantling the components for tencer under
paragraph numbered 6.

Respondaents shall accept as tender of the welder
the delivery of the asbestos sole plate of the
welder with its attached resistance elements

and welding rods, if the rods are available.

Tender of the welder or components hercunder
shall be made to the respondent corporation or
agents retained by respondents.

Respondents shall make expenditures according to
the following order of priorities, in the event
of limited funds:

Letter notice to all known purchasers;
magazine advertisements.

Refunds or replacements to claimants who tender
the welder or components specified in paragraph
numbered 6 on a first-come, first-serve basis.

Refunds or replacements to claimants who tender
affidavits on a first-come, first-serve basis
after all group (b) claims have been satisfied.

Respondents shall make all payments due to
consumers under this order within six (6) months
of the request for refund by the consumer.

Respondents shall file compliance reports as
follows: A preliminary report of compliance
must be filed within fifteen (15) days after
service of this Order upon respondents, detailing
fully and specifically what measures they have
taken to comply with this Order. Compliance
reports shall be filed every thirty (30) days
thereafter, until submission of a final report,
summarizing all actions taken by respondents
pursuant to this Order.

Respondents shall notify the Commission at least
thirty (30) days prior to any proposed change in
the corporate respondent such as dissolution,
assignment or sale resulting in the emergence

of a successor corporation, the creation or
dissolution of subsidiaries or any other change
in the corporation which may affect compliance
obligations arising out of this Order.




12.

DATED:

Respondents shall notify the Commission at leasti
thirty (30) days prior to any proposed or - c=tual
distribution of the assets of the Estate of
Thomas H. Doss other than routine maintena: -
expenses or costs.

o

BY THE COMMISSSION

™
SADYE E. DUNN

Secretary
Consunier Product Safety Commission

]
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UNITE‘D STATES OF AME
CONSUMER PRODUCT SAFETY

In the Matter of

RELCO, INC., a corporation
doing business in its
own name and as the WEL-
DEX WELDER MFPG. COMPBAD
and the estate of

CPSC DOCKET ©0O. 74-4

THOMAS DOSS (deceased)
formerly an officer of the
corporation
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AMENDED INITIAL DECT
ORDER ON REOPENED PR

The Initial Decision and Orders previously issued in

this proceeding are hereby modified and supplemented

p
0
e

the basis of the reopened record as follows:

* pPursuant to Rule 72 of the Commission's Interim Bules of
Practice for Adjudicative Proceedings (I;rt 1025.72) a
notice of »tpeal from this Amended Initial Decision must
be filed within 10 davs of the service date above. An
appeal brief may be filed 30 days after saild service dato.



1. Fursuant to the Commisoion’s Order of January 17,
1575, Respondents are Jranted six months from the
date of - request by 4 ongsumer for corrective
action to refung the purchase price in whole or
in part or replace the Wel-Dex Elcectric Arc Welder
with a safe product.

2. Since the evidence in the FtOpened hearing reveals
an instance of intermittent Use over a 3 1/2 vear
Period, it ;g found to be in the public interest
that deductions from the Purchase price represent-

1

ing reasonable allowances for use of welders

the possossio, O consumars fo- more
year at the tipe Of notice of the
by Section 15(d) (3) orf the Consume

Act, be established ag follows:

a. A consumer Who possessed the welder
for more than one yvear at the time
of notice orf the hazard ang tender
it together With unused or rartially
used rods is entitleg full refundg
of his purchase price including
shipping costs .

b. A consumer who Possessed the welder
for more than One vear at the time
of notice ¢r the hazard ang Wi tenders
the welder without rods s Dresamed
to have Obtained Censiderakbie beneifyt
from the device and 1ls, therefore,
entitled to reiund of 502 of his
total purchaze Frice, plus shipping
costs,

c. A consumer who disposed of the welder
after rec 9nlzing its unsafc Character
and executes ap affidavit to that
effect is entitled to a4 retund of 509
of his tota) Purchase price plus

. shipping costs,

d. A consumer who ignores the Commission's
Or manufacturer'g notice that the we lder

is'hazardous and continues to use it,
Oor makes it avairlable tg others, or
disposes of it for other than safety
reasons is not entitled to any refund.
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On 2Zpril 29, 1975, &4n Interim Initial Decs

Order was issued in this proceeding finding as follow

1.

- G, s

-  PRELIMINARY STATEMENT

=

That the Wel-Dex Elec tric Arc Welder is =a
SUbStantlal product hazard within the mean-
ing of Section 15(a) (2) of the Consumer
Product Safety Act.

That Respondents be crdered to cease manufacture

s

of said weld cer, give public notice of the
substantial hazard ir- solved, and offer +o
replace the device or reiund its purcnase
price less a feasonable allowance for rast
use to all welder customers since 1962
bPursuant to Sectiocn 15 (c) and (d) of saig
Act.
That the proce eding be reopened for further
hearing commencing cn May 13, 1975, to receive
testimony and exhibits coacerning the proper
amount of refund less Icasonable armount for
use; if the welder has boon in the gossession
of a consumer for cne vear or more (5) at the
time of public notice under Section 13(c) or
(B) at the time the consumer recelives zctpal
notice of the defec: or noncompliance, whichever
first occurs pursuant to Section 15(&) (3) of

the aAct.

On August 11, 1975, after further hearing on findinca
- -

(3) above,

an Addendum to the Interim Initial Decision was

issued finding as follows:

1.

That the usable 1if of

t el-Dex Electric

Arc Welder under ncrral Cperating conditions is
approx timately one year,
That Respondents be required to elect between
replacement or refund 0l full purchase price plus
shipping charges for all Wel-Dex Welders vurchased
by consumers within one year of actual notice of
the admitted substantial product hazard: design

t lder t

S L
of replacenent we s to be approved by

Commission.

T ey s e s g



3. That no replacement or refunds be recuired oo to

L — ¥
¥
nocice of the substantiol product haoard.

At the same time, a summary of the confidential r

relating to the individual Respondent's health and the

- o I . £y 9w be .- e [, . , o ey o
veldors purchaced more than one Yedr prior o actunl

corporate Respondent's financial condition was forwarded to

the Commission with copies available only to the parties.

1
1

-
bl

The exceptions files by Respondents dic not conte
finding that the Wel-Dex Welder presents a substantial

product hazard. 1In fact, Respondents have ceased manufacturing

the welder and have agreed to abide by the provisions

proposed order to give public notice of the hazard and

replace the welder with a safe product or refund the purchose

price to all consumers who posscosed it for a yezr or
at the time they received actual notice of the

September 30, 1975, the individual Responderns cied

Thereafter, Enforcement Councel moved to amend the

Ectice of Enforcement to substitute the Estate ©f Thomas Doss

deceased, for the individual Res

of record and counsel for the Estate. Rezpondent
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effect disclaiming Estate liability.

The motion is granted pursuant to’' Secticn 1
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Rt which confers authority upon the Commission to desi
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the persons required to carry out its order. The pertinent

}...H

. *
Feport states that *

House Con t 1s contemplated

that the Commission would have the authority to place this

obligation (refund) on the person most able to bear the

cost where equitable and other considerations appear to

1/
warrant such action in the public interest.” The financial

condition of the corporate Respondent mav not be sufficiont

to satisfy all claims. Therefore, the Estate of Thomas

+

Doss who was the President and princi
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of the Respondeqt Corporation during his lifetime is properly
designated to respond to any consumer claims ax ging out of
this proceeding.

On December 22, 1975, +the Commuission reopoened this
procceding on Motion of Enforcement Counsel to Remand for

Receipt of Further Evidence relating to the first known

» -

injury which occurred on September 13, 1875, to & user of
the Wel-Dex Electric Arc Welder. On FPebruary 18, 1976,

the further hearing was held in Seattle, Washington, and

i

opposing briefs were filed by Enforcement Counscl on
February 23, 1976, and by Counssl for Fespondents on
March 18, 1976, on which date the case was submitted for

supplemental initizl decision.

1/ House Keport Document

zi
Nej
b

i

-
w
o}
o
L
-

e
O
L

4]
[



S R Ry e Ty “
i THE EVIDENCE 2
- o
- - - N -
Ty oy 1 STt -
The evidence adduce the reopenod hearing dogscriboe

the following incident:
Mr. Charles S. Brown, Sr., a former Federal Aviation

2dmini

m
4
g
i.l
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e
e
R

Traffic Controller for 28 years living
in Amerillo, Texas, purchased a Wel-Dex Welder in ea rly
1972, paying $26-3%27 (including extra cables) for the

o [ I R, . . «
purpose of welding a 2/16" mervzl tool Louw o

v
m

PR S

his trailer. As a home owner, Mr. Brown had handled and
repaired electrical equipment such as toasters
television sets, and portable electric tools He had reead
advertiscments concerning the Wel-Dex Welder in various

sporting magazines.

After failing to weld (he was eble to strike an arc,

(f)

but the arc promptly adi

appeared)
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on June 16, 1972, returning the welder for repa

time later the same welder was returned by the company

welder because he had previo
and the stain was still there when the welde

After trying again to weld with different
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and using various size rods capable of welding bra
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steel, and aluminum, he was still unsuccessful This
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e did rot Lg;; the welder back for a refund thinking
that the foult was hio. . Instead, he placed it on o
shelf and eventually moved from arillo to the Seattle

graduate in engineering with 15 Years experience in the

-

U.S. Army havinag received many commendations and modals

T
3

-} - Y. - XL Ll L g
the rank of slajor. a5 oa

civilian, Mr. Brown, Jr., completed a vocational school
course in welding. Thereafter, he became a welding in-
structor and reccived a certifica*e as such from the City
of Seattle.

On the evening of September 13, 1975, Mr. Brown, Sr.,

- <
asked his son to try the welder to see what was wrong

power on, Mr. Brown, Jr., attempted to weld a heavy piece

(o

of metal and a bar, utiliz ng two carbon rods which when

pPressed together were Supposed to produce a suitable arc.

.

He was unsuccessful in that, like his father, he could

strike an arc: but the arc would neot sustain sufficiently

o



LN,

Yhe son was Wearing rubbeor soled shoes byt no
gloves. The garage floor wae constructed of e« ment,
dry at this time. The bar and the Pliece of motal

appeared to come dpart. With the two wooden hiandles

of the rod holders in his hands, Mr. Brown, Jr., moved

to push the bar ang the metal back together. He may
have pushed the metal parts of the rod holdore tocother

with his thumb, In any even:t, at that moment
to"bend clear Over”and slump to the flocor having

apparently received a severe elecbrlch shoc Subsequently

t o

he was reviveg by heart massa 2g¢ administered oo his father

and mouth-to-mouth Teésuscitation given by a neighboring
doctor. fter severa:l days of hos*italizwtion, Ar. Brow:,
< Fond

Jr., recovered, but not fully. Howevgr, he accepted g

pPosition in saudi Arabi
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testify at the hearing.
Mr., Brown, Sr., was no: aware of the Commission cress
release issued in July of 1974 warning the pPublic that the

Wel-Desx Welder may be g Substantially hazardous product

He testified that he "would have thought” that €dch purchaser

should have received a letter concerning the hazardous
nature of the product,

Mr. Brown, Sr., testifieg that if he hag been notifiea
by the manus -acturer that the welder was a hazardous device,

and if he had been offercqd transportation charges, he



in it. Howevoer, if no refund had boen Offered, or if
he had to pay the transportation charges, he would
have taken the device @part and "seen what he would
have been able to get out of it ang use. "  He would
not have thrown tho device away 1f he had been notified
that it was hazardous (since he characteristicslly
never threw anything away), Decause he woylds Lavg
Preferred to have used the parts and Particularly the
wiring. ©The refund was not important to him conpared
ﬁo the danger. However, he believesbthat 1f the
manufacturer solg something that was no gooo, in all
fairness it should refund the purchasc Price. "It
would have been o lot of trouble to send it back unless
there was something to pe gained (Tr R. 453-30) .

The only reason he used the welder agaln was becaus
his son was experienced and he thought that maybe the

latter coulg get some usc out of jt. Having been in the

{
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for 28 Years, safety was the basis of his pecsition and
he woula not, in any manner, have ignored 2 notification

that the device was hazardous.

S P - - - s .
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The wiltness gave his cpinion that if o pgors
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netification that thw device was hazardous and nevertholaogs

*

ign ored the warning and continued to use the instrument
such a perscon should not receive a refund because of his

carelessness (Tr RS53).
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THE OPPOSING CONTENTIONS
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Enforcement Counsel argues that

only hazarcdous, which Respondent has conceded, but cefective

as well; and since it camot weld successfully, all con-
sumers have received no bencfit from the welder and, therefore

are entitled to a refund of the full purch
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transportation costs,

N ‘s . t A
Respondents' position is that, as a matt

m

e

o
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fairness ang €d upon the financial evidence of record
in this proceeding, Felco should have =i moenths from the
date of each consumer request for corrective action to

refund the welder purchase price or to replace the welder

oy i o < o vy o Ve R
with one free of the defects in iccue. Secondly

N

maintain that the evidence of record clearly establishes
that the usable life of the welder approximates one year
“and therefore, there must be a dedﬁctian from the purchase
price for prior use if the product has been in possession

¢f a consumer for one year or mere at the time actual notice

of the hazardous nature of the product was received.
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The prooosea Order attached to the Addendun to the
Is

Initial Decision 1ssuad
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), did not contain

a provision which would allow Respondents si

the date of a consumer request to provide for a refund
Or replacement of the welder.  Nor was there any dis-~

cussion ¢f this point in the Interim Initial Decision of
April 29, 1975. It is correct, as stated by Res
that the Order of the Commission dated January 17, 1975
rejecting the Proposed consent agreement and setting the

case for hearing, dia rovide for such a Six month period
G je

for the making of the necessar:
The languzge in the Commission's

"In addition,
order provides
six (6) months
t0 make the nece
ment. The Comm
manufacturaer wi
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Entorcoment Counse has no toy this

serryvat

Propo: Order

menth period for arranging refunds or replace

With respect tc the

T

sccond issue concerning the

usable life of the welder, it will be recalled

.

findings in the A*ﬂendum to the

that the usable li of the

fe
This was based upon evidence produced

thc welder was g

which demonstrategq that Successiully

-t

operated by an englineer from Atlantic Research,

b

using the electric arc method involving consumable

electrodes, for several types of welding,

soldering, and cutting ta The expert

that a

to use the welder several times

4/

one

year.
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2/ A six mcntn period azt
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$10 to $20 apcea

serve to CL,courgﬂ“ con
products,
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reliable than thar broduced by Inforcement Counsod

which represented that the wej i~y could be destroved

by 30 minutes continuous use, cince the instructions

included with the welder descrinegd a 50% duty cycle

involving oenly three minutes ¢~ continuous use, 1

hese

two items of conflicting testinony formerly comprised

the sole evidence of record Conterning ‘the usable life

that the welder coulg have bee:r useg intermittently

2 was no

over a period in egxcess of one Year, the

1t

consumer evidence to that effes. untij the hearing was
again reopened +o take the testimony of Mr. Charles g.

N - : 1

Brown, sr., concerning the det. is of the injury to hi

in

SOrIi.
As ‘summarizegd h@reinabov:, the record now contains
evidence that g welder purchase - Dy a consumer in early
1872 caused an injury to the Cl..sumer's son in September
Further, the record reveals th. this particular welder
never coperated satisf:ctorily during the entire pericd

and was she ved from the latter nart of June of 197>

until September 13, 1975, More . ser, the Purchaser never



the Addendun to the Initial Decision of Auqust 11, 1972,
that the welder has a usable life of only one year must
now be modified to reflect he new evidence of record.

The stetutory la hguage as read in conjunction with

<
¥

its legislative history suggests that the Congross nos
conferred an vhusually wide degree of létitude upon

the Commission to eéxercise its discretion with respect

to the persons who pay the refund, what the consumer has
to do to obtain a refund, and the amount of the deductable

allowance from a refund for use in exXcess of one year

The pertinent language of Section 15(d)3 is as follows:
"Sec. 15(d) If the Commission determines
(after 2ffording interesteqd parties, in-
cluding consumers ang consumer organizations,
an opportunity for a hearing in accordance
with subsection (f) that & product distrinutes
in commerce Presents a substantial producs
hazard and that actiorn under this subscction
is in the public interest, it may order the
manufacturer or any distributor or retailer
of such product to tale whichever of +he
fOllOWlng actions the person to whom the
order is directed elects:

* * *

(3) To refund the purchase price of such
product (less a 1 11

if such prJu’ t

of a consumer £
the time of public notice under :ub&cct;;n
(C), or (B) at the time the consumer
receives actual notice 0f the defect or
n@mcomrllgncc whichever first cccurs <L
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5/ Report o: Houso Interstate

T No. 92-1153, June 20, 1972,
The Senate version which re
Product <:d not survive the wce Comm
‘Conferenco Lttoe ort No. 97~1”Q3 Oo
U.S. Codo d Admini tfath“

not ipso Lac*o lead ro
Bl i

L T S v - .
l'ﬂd_lng that the LA OIve romediosg mus

A second findine namely “"that action under the
Jd

(substantial product hozard) section 1s in the public

interest"” is a necessary predicate to an order concern-

ing elective rcmud €s.

Further light is sheq upon this Subsection 05

.

discussion in the Hocuszse Committes Report which is
ol

articularly instructive sin ice the House rather +}
4

the Senate version of the Bill was the one ultimately

adopted by the Cor
enacted into law.
.The‘appropriatc discussion in the ouse Comni

Report is as follows:

®The Commi also authorizead to
specify w ne are to receive
refunds wh remedy is elected.
This would permit the Commission to
contrel not only who will ne entitled
to refund bpus zlso wiat proof of cl:
must be Craer for a pers '
recover the chase price. Acc
the Commi is Ilntended o have
authority to €Ccily whether present
owners or only firss Purchasers are
entitled tc refund anc whether the

. pProduct musz:t be tendercd Or whether

P. 4643““1
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its expert judgment on an ad hoc basis taking into
account the individuai‘birc:mztanca; of each case. It
m#st balance the policy to prevent consumer unjust en-
richment mandated by the quoteg language of Section

15(d) (3) of the et against the need to ensure public

safety by €ncouraging the retyrnp Of the hazarc

dous product
by consumers.

In the instant “ase cercain facts are clearly

established by the evidence of record:

1. The electrical shock hazard from the device
is extremely €ericus, in this case resulting
in near death,

2. The hazard was present in each welder the
day it was solg.

3. The welder is a tool which is normally usad
intermittently with Varying intervals between
use,

4. The hazard does not decline with the age of the
welder, but is precent each time it is plugged
into an electrical cutlet.

5. The parts of the welding package which are con-
sumed through use are the welding rods.

6. The previcus 95 have revealed that
there is no p Y Of repair of any of
the welders. 2, the elective remedy
must be eithe ~dCe wilth a safe devicee
or refund tho Price less a reasonable
allowance for nding for more than one

Year.
It is noteworthy that the House Report sug

the Comnission does not have to reguire the consuner to

-

tender the device in erder to obtain a refund. The Report

states that in certain instances "to require the tender

- Bren e, ot ey S e LR — ey W e i ey
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with the product.® However, thig provlem dr not poectain

to the welder .,  The Suggestion secoms nore applicable to
product such as Jarn contaminated with anthrox which
might expose the consumer and those in the tendor chain

to disease. Aac Previocusly s+tg
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only
dangerous if Plugged in to ap electrical clrculs,
The Report also Suggests that +he "offending prcduct

2y no longer be in a form which woul
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However, even if the welder were disine< grated by an

electrical short Circuit, the Temains would st 11 be

.capable of being returned.

-1 s + N e - - 5 Py oy - - o e e W .
Under these circunms cefices and bearing in sina tho

serious natu:

H
)

of the hazarg, ;t would seem tha- there
is a public interest in encou ragin
the product to the manufacturer Cr the Commiscicn SO as
to ensure that it jis no longer capable of causing injury,
not only to the consumer himself,Abut also to Cihers in

+

his houschola, neighbors and friends. For thic Furpose

[
rt

appears that mere notice ©f the hazard to a consum

fre

$ not sufficient and that in order to renmove Lice hazardous
pProduct from consumer use, the Public interest requires

either replacement or a refund., _ e
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. The question Pilters down to two Propocsitions -

(1) 1s o fulz refund required to Lhoourage o consumer
to turn in the weldoer? (2) Whar criterion con bo devised
to ensure that a consumer who has received substantial
use from the device for more than a year will not be

unjustly enriched through a full refund?

4o bm - Aty s - S 3 o 4 = ~ ~ T e v ~ . L4
Lo UeVICE Lor less Leddil QDC year bofors L2l :
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actual notice o= its heazardous dature 1s entitled to a Zull

refund plus Shipping costs--the latter under the express

wording of Section 15(e) (1) of the fict. Moreover, since
the evidence of fecord noew shows. that intermittent uyse of

the device over a perisad
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Possibility, it is neccszary to consider what sort of
3 i P - ey o : CETTN A b e b vy e . - -

refund will encours ¢ the intermittent ysos to return

the welder on 2 basis which will not involve his unjust
enrichment,
It would be unreasonable to a48s8ign percentages of

refunds baseq Upcn varying lengths of time that the

= N -

consumer had possession 0 the welder ip excesz of ocne
Year. Time is nct flecessarily a true measure of use of g

housechold tool of this nature, nor is it administratively

6/ Scction —3;ZTNﬁTWTMWMWlVS that "o charqge
any person (othor tho- Snulacturer, dios
rcetailer) Lmoelf of any remedy

ubsection (d), and thr r

Lhurse each person (other than o

T, 0r retailer) who is entitied to

casonable and for resceednle expencos

T v el =S T e . - ¥e
incuz;Lu b} such p "ONAn avalling himself of such remedy "
.o See also Guota

House Committee Report, supra p. 17,
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feasible to hove SaCn consumer submit an af e

the number of times hecused the welder. A mo

ate test

the device sufficiently frequently to constitute

equivalent of one year of use.

welding rods supplied with the toocl.

In the case of Mr.
able to execute an alfidevit setting forth th
no use from the device whatsoever although he
it for 3 1/2 years.,
the device essentially unused at the recpcned

Thus,

-

than a year and who could tender the welder tc

the furnished rods (even if partially used)

establish that he had not had one year's use
would receive a full refund plus shipping cos

other hand, if the consumer has possessoed the

jon
o

more than one vear an as expendoed the rods,

Presumed that he cobtained considerable benefi

Welder, and therefore,

U

consumer stould receive a refund of ne more tha

burchase price plus

7/ Any pcrccb tage chosen may be open to a cha
Judgmont Fi rcent or approximate!l
costs
use without

.

nj qu&hmcnt and appeoar
estimate of the

of the use receivoed
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any consumer who possessad the do-d

it seems reasonable th.

1ty pe
seons surilcient to encourage tenderis
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wolder %auld recelve refunds of 50% pon
the degree of their us oL the tool.
.

would carrv out the |1 ition of Soction ()2 to provent
unjust enrichment where the consunmer received substantial
use from a hazardous product and then returns it for a full
refund On the other fand, the requircment fo at least a
50% refund for aili such consumers would give ¢ncouragemeant
to those who need some "gain", as Mmr. Brown, E&r., testified,
in order to take the trouble to return the product to safety.

Some consumers may have thrown the welder into a trash
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Lo other%,wguld not be entitled to receive any refund.
Not having coépcrated with the Commission's program to
remove the hazardous product from circulation, such o

consumer has not earned any monetary consiﬁeration.

Similarly, a

either in disgust at its failure to operate, or cven
after successiul use, 1s not entitled to & refund. Since

the
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there is no longer any need for the manufacturer o

for its return to ensure public safety. Lny pa

. .. ae be -~ g P 5 -~ - e ey 5 5 3
a manufacturer should ke responcible for under thase

crreumstances would lie under tne terms of the CHpress
. - - e
or implied warranties. Since failure to orerate
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the consumer's righis can be protected either by

Cr 1n the courts.

8/ Yhe record i1s in some conflict, There 1s evidence of a
by ol garant C the
-1

10 day unconditional money bacl o
instruction manusl o

evidence of magazine « im ,
parts and service," so 0 Addendum v Initial Decision!
Enforcement Counscl Dxhibi
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Mr. Dosz'sg

&

and the resulting legal questions ag
.

to the liability of hio estate, it is probable that

there will be limited funds available to finance the

recall of the welders. In this event, it is desirable

to determine Prioriticg.

of the device concerning the

product. The remain

e

for purchase price refunds. However, since lesponde
are also liable for transportation Costs, it is reason-
able to make some pProvision to reduce such exXpencse Th
could be accomplished “wost eflectively by recuirine only
a small vital part cf the welder to be shipped, such
asbestos sole Plate with its altnches resistance elemeor
Those could be flattened ang mailed with the welding red
in one larg&‘envelope, thus reducing coste Alternative-
ly, thé %Glﬁer could be delivered in person to the

manufacturer or to a Commissio

o3
Hh

leld office. Those either
tendering the welders or mailing the sole Plate would be
entitled to first claim on remalining funds If this group

Ahd D .

does not exhaust the available funds the grovp submitting
7 e t o
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ddavits only would
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An appropriate or

and conclusions above
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igton, p,c.

name and oo
WEL-DEy WELno
and the es
THOMAS §H. bCseg, deceasz Z,
formerly an officer
the Corporation,.

———

ORDER

This Proceeding wag initiateg by a Notice @2 Enforce-

s}

ment issyeg July 17, 1974, which announced Lthat & hearinc
would be helqg Pursuant tg Section 15(f) of the Consumer

Product Safety Act (15 Uu.s.c. 2064[f]} (the Act) to Concider

whether Wel-Dex Electric Aarc Weldors dflenulactyurea by Relco,
Inc., ang Thomas Doss, indi”idually ¥nd anll oifijicer thereos
Present 3 Substantig] Product hazarg 5 the term is used in
Section lS(a)(Z), and whethe; Respondentsg should pe Orderesd
to caése manufacturing the weli&r,'give pPublic notice of

the Substantiaj] hazarg involvcd, and elect g replace
repoir or refung o their Customers Pursuant tgo Sections

15(c) and (d) of the saijig Act,
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- essondents filed an answery generally denying th
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laotion of proposed scettlement was submittod and

0
ol
o
n

equoently rejected by the Commission on January 17,
1275. Public hearings wore held on February 14, May 13,
and June 10, 1975. The Commission recoponed tho
for furthor hearing, concerning an injury, which was heolc

on February 18, 1976. By stipulation between oounsol

accepted for the record at the hearing, but not as an
admission that the law had been viclated, it was agreed
that the Wel-Dex Elcciric Arc Welders present a substanti
product hazard as the term is used in Section 13({a)(2) of

the Act. Respondents have ceased manufacturing “he weldors

and have waived their right to elect to repair those
outstand ng. No election has ac yet boon 2o between

replaceriont and refund to consumers. Res

Doss died on September 30, 1975, and the Notice of Enforce

rr

., . — Yo oy N -~ S v . o 3oy e o~ d gy o e
ment has been amended to substitute the Estate of Thomas

Doss, deceased, for tho

An Interim Initial Decision was issued April 29, 1975,

Ao
A

and an sddendum thereto was released hugust 11, 1975.  An
Amended Initial Decision based on the reopened hearing of
February 12, 1976, is being issuced concurrently hereowith.

On the basis of the stipulation and all the evidence

"of record, it is hereby found:
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In view of the foreqgoing, v IS HERDDY ConcLunep
that the Wel-Dex Llectric are Welder Presents o gup-
stantial broduct hazara PUrsuant o Section 15 (a) (¢)
and (a) or the 7ct, that Lurther anufacture of this
Product or its distributicn in Comuerce shoulg be
Prohibiteg; that punlic Notification ig reguired tg
adequately Protect cons HEr safety; ang that an acej et
by Respondcnts el&czing LO rezlace the welder O refung
its Purchase price plus shipping Charges, less a
Yeascnable allowance for Use as provideg herein, ig in
the public interest,

IT 15 THEREFC: ORDERES that Respondent, Relco,
Inc., a COrporation doing business in its Own name or
under any other Nane, itg Successors and assligns, and
its officcrs, and the psigt. - Thomas g, Doss, formerl--

an officer of the

1. Refrain 9 and dist o
in comme affecting ce,
as defineg 3 ©f the ACt,

Wel-pcy; ectri < welder, or any
electric welder ¢F Similar design o
struction, Corcaining QY of the
alleged to Create a Substantia] I
hazarg i, the Notice of Enforcemer

2. Give publjc Lely upon recoioe
of this Ordor Of Wel-Des Welder
Mfg, Co., whni 1i st
Respondents ; on Inf
have d9irecd and 4 Cninistrat
has dctcrmincd, otne basis o
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sale Tesuloing in

corpcrdtisn, the o-
Subsidiar;.g Or any
tion which 12y affs
arising gyt Of this

IT 1Is FURTHER ORDEZRED that if Responcdern+ = vlect +g

drawings and Component haterigz; infornation, Lo the
Commission's Staff to €nable it tq Celerming, Stiore the
welder jig Placed ip the hangs of Consumers, that any
defects will Le COrrected ang chat the ITeplacemernt welder

will not Create g Substantigg Product hazarqg,

Prui, N. PFEIFFER
Administrative Law Judge



