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The tracking label provision in the Consumer Product Safety Improvement Act (CPSIA),
as well as a related provision in the prohibited acts section, sprang from the legislative proposals
I sent to Congress in July 2007. In my proposal | said:

“ldentifying the exact product to be recalled can also be a problem.
Manufacturers are not required, in most cases, to put date codes or other distinguishing
marks on their products every time they change them. Thus they often cannot tell the
Commission at what point in a product’s production it presented a risk, and at what point
the problem was fixed (particularly if they fixed the problem before the Commission
became aware of it). Because old product can stay on store shelves for quite a while and
be intermingled with newer versions of the same product, this presents problems for
retailers and the Commission staff in identifying which products in stores are subject to
the recall. 1 believe the law should put the burden squarely on the
manufacturer/importer/distributor to make sure the products are marked (production date
codes, for example) so that problem products can be readily distinguished by everyone
(including the consumer who has the product in his home). If Commission staff is unable
to clearly distinguish between products that should be covered by a recall and those that
should not, then that should result in the recall of all similar products made by that
manufacturer. The Commission should not have to guess (or test) every possible
permutation of a particular product to determine if it has been remedied (although we
certainly should test the alleged “fix’ to make sure that the hazard has indeed been
eliminated). A company that misrepresents the scope of the products affected by a recall
should be subject to a penalty. In fact, a company that knowingly misrepresents any
material fact in a recall investigation that delays or otherwise hinders the agency’s ability
to promptly initiate an effective recall should be subject to penalties by the Commission.”

My proposal assumed that the manufacturer was identifiable. Congress took my proposal
a step further by making sure that the manufacturer or private labeler of the product could be
identified as well as the location of where the product was made. The Act’s provision also
requires not just marking the product, but marking the product’s packaging as well, realizing that
retailers need an easy way to identify products whose markings may be covered by their
packaging.



Page 2

I believe section 103(a) as written by Congress has an additional purpose beyond the
recall setting. When problems begin to surface publicly about products made in a particular part
of the world, whether there has been a recall of any of the products or not, many consumers will
want to know where those products are being made so they can exercise caution in their
purchasing decisions. We certainly see this in the food industry and we saw it with toys during
the period when many toys were being recalled due to excessive lead in paint. Consumers were
not simply avoiding the products recalled or the products made by a company who had a recalled
product, they were avoiding any toys made in that particular part of the world. There can be
regional variations within a country as to manufacturing processes, which is why | think the
statutory provision does not simply require the name of the country where the product was
manufactured, but requires “the location ... of production of the product.” The Commission has
interpreted this to mean not only the country but also the city and the state or other
administrative unit in which the city is located. The city of production may be a piece of
information many manufacturers do not already mark on their products. The Commission
recognizes that it may take some time for manufacturers to add this information and will not
penalize companies as they work to bring their products and packaging into compliance as long
as they are making good faith efforts to comply in a reasonable fashion with the provision.

As the Commission’s guidance indicates, many manufacturers already comply with most,
if not all of the requirements in section 103(a). A number of commenters took the section title
too literally and assumed that the word “label” meant that the distinguishing marks all had to be
in one spot on the product and on the packaging. The Commission does not read the provision
that narrowly. In an ideal world, such a requirement would be helpful in locating the
information, but in the practical world of children’s product manufacturing, where the size of
manufacturers and the types of products and the styles of packaging available is all so varied,
uniform compliance with such a provision would be extremely difficult. It could also, as some
commenters pointed out, require a substantial reworking of their products and packaging. The
Commission’s interpretive guidance is meant to minimize disruption of manufacturing practices
while still holding manufacturers responsible for a good faith compliance with the law. We
recognize it may take time for smaller manufacturers to figure out how best to comply with
marking requirements and the recordkeeping that will be the underpinning for making the
information required by the marks “ascertainable.” The Commission will shortly be posting
answers to additional Frequently Asked Questions (FAQs) about the marking required by this
section. The Commission will continue to update the FAQs and use other means to make the
latest information available to manufacturers about the application of this section of the CPSIA.

A related provision is section 19(a)(13) of the CPSA (as amended by the CPSIA). Itis
now unlawful for any person to misrepresent the scope of consumer products subject to a recall.
This is not intended to share the innocent manufacturer who misjudges the extent to which a
product hazard applies to his product line and corrects that misjudgment as soon as it is
discovered. However, manufacturers who knowingly seek to obscure how much of their
products should be subject to a recall would be subject to a penalty. Similarly those who fail to
keep the information required by the tracking label provision and then seek to limit the scope of
a recall of their product without reference to good production data will not find a very
sympathetic ear at the Commission. The Commission also understands that a number of
manufacturers have already taken steps to be in compliance with the marking provision as they
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understand it. They are to be commended for their diligence and will not be penalized for having
guessed wrong as to how the Commission would ultimately interpret the section.



