














product's size.” The report uses children’s building blocks as an example of an item that would
require a label on the container but not the individual blocks. The report compares this to a crib,
which is large enough to have a tracking label on the crib itself. Additionally, it should be
sufficient under Section 103(a) for manufacturers to place an appropriate mark on the main
component of the toy if one exists, the most practicable large component, or the component that
the manufacturer believes a consumer would look to in the event of a recall. For example, it
would be sufficient to mark any container that the consumer would normally keep, an electronic
component or other singular part of a product set (and not each part). It is generally recognized
that many products may stay with their original packages. In this regard the packaging should
also be considered part of the “product”.

Aesthetic Value

The aesthetic value of a product is also of interest when determining practicability. Jewelry is
defined as an object worn for personal adornment?. It is meant to be displayed, and the surface
area and size of the product is such that adding a tracking label would mar the aesthetic value of
the jewelry. Adding a tracking label to an item meant to have decorative value will detract from
the aesthetic value of the product. This would be different from adding a tracking label to the
permanent tag of a shirt because the tag remains hidden while the shirt is worn.

Multi Item Sets and Interchangeable Parts

Another factor that would affect practicability of using a permanent tracking label on a product is
whether the product is a component of a multiple item set or an item with interchangeable parts.
Examples of multiple set components include building blocks, board games, and bathroom
accessory sets. A sippy cup with a removable lid is an example of an item with interchangeable
parts. '

The components of a multiple item bathroom accessory set, such as a soap dish or toothbrush
holder, are large enough to each accommodate a permanent tracking label. It is likely that these
items are also available for purchase individually from the set, so it would be important for each
individual item to have its own tracking label for cases where the soap dish from the original set
breaks and is replaced by a matching soap dish purchased separately. In the event of a recall of
the replacement soap dish, it would be important for each item to have a tracking label so the
consumer would be able to identify the specific product subject to the recall.

Conversely, multi-item sets that do not contain components that may not be individually sold do
not need to contain tracking items on each separate component. For example, the components of
a board game do not need individual tracking labels because it is practicable for the main game
board and box containing the game to have tracking labels. The size of the individual game
pieces can be very small and may prohibit the use of a tracking label on each piece. The
individual pieces do not have a function outside of playing the game; therefore, the board and
game pieces are likely to be kept together because they are purchased together in a box and are
not readily available for purchase separately. In the event of a recall of one of the game pieces,

? Merriam-Webster Online. 14 April 2009 <http://www.merriam-webster. convdictionary/jewelry>
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for example, the consumer would be able to look at the accompanying game board for a tracking
number that represents the particular game piece at issue.

The U.S. Country of Origin Marking Requirements’ allow exceptions from labeling for products
where marking the container would reasonably indicate the country of origin. The CPSC should
adopt this exception for children’s products with permanent packaging or a main component
intended to remain with the products. Some examples of these types of children’s products
include Lincoln Log sets and the accompanying packaging (the packaging would be labeled, but
the logs would not be labeled), or farm kit with a barn and animal accessories (barn would be
labeled but the animals would not be labeled).

Cost

The cost incurred to add a permanent tracking label to a product may also be a factor in
determining practicability. For example, fine diamond jewelry can be micro-engraved or laser
imprinted with a code that would help locate the owner if stolen jewelry is recovered. One could
argue that if a small ring can be engraved, a small toy can also be engraved. This, however,
might not be practicable because the expense of a diamond ring would compensate for the costs
to micro-engrave the ring. A toy manufacturer might not be able to afford a micro-engraving or
laser imprinting process.

Another cost factor to consider is the expense associated with mold changes. Recurring date and
lot code changes would require a new mold or re-tooling of an existing mold for each product.
The repetitive mold changes could, in many cases, exceed the cost of the actual product thus
making it prohibitive for the manufacturer to produce the product. The U.S. Country of Origin
Marking Requirements® allows exceptions from labeling of products that “cannot be marked
prior to shipment to the United States except at an expense economically prohibitive of its
importation.” A similar argument should be made for the labeling requirements of the CPSIA.
Some examples of these types of children’s products include an inexpensive plastic ball or action
figurine.

The type of product would also affect the practicability of adding a permanent tracking label.
The Textile Products Identification Act’ exempts certain products from labeling requirements
directly on the product based on the type of product. For instance, socks do not need to have a
permanent care label under this Act; therefore, we contend the information required for the label
can be on the package instead. Moreover, a requirement to add a tracking label to socks could
make the socks uncomfortable or aesthetically unappealing to consumers.

319 CFR 134.32-134.33
4 Ibid,
*15U8C§70
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Standardization

House Report 110-501° reminds us that the purpose of Section 103 is to help ascertain the
identity of the manufacturer in the event of a recall. This need was brought to light in the
summer of 2007 during the recall of more than a million children’s products. The Committee on
Energy and Commerce observed that several manufacturers had difficulty determining the
location of manufacture for the recalled products, which made it difficult to determine the origin
of the products and the source of the problem prompting.the recall. We hope the CPSC can
provide clarity on defining the requirements of Section 103, recognizing also that flexibilities
need to be built into the framework to accommodate the wide variety of products subject to the
requirement.

The CPSC should take into consideration defining certain key terms in Section 103. For
example, the CPSC should allow companies to use country codes that are already acceptable to
comply with Customs and Border Protection (CBP) or Federal Trade Commission marking rules,
such as in CBP regulations at 19 CFR § 134.45.

The CPSC should clarify that the date requirement allows for a date range during which the
product was made. For example, “date of production” could encompass several different dates
within the production process. In Congressman Dingell’s comments on H.R. 4040, he states that
“[t]he Committee intends for this provision to aid in determining the origin of the product
through the supply chain and the possible cause of the recall’.” Congressman Dingell goes on to
say that the date requirement should not be interpreted as a daily date change, but instead may
indica}te “a period of time if such label will accurately identify the product in the event of a
recall”.”

Location of the tracking label on the product itself should be left up to the manufacturers; it will
not be feasible to create a standardized location for the placement of the tracking label on the
product because children’s products subject to the requirements of the CPSIA vary from baby
bottles to cribs to tricycles. It would be difficult if not impossible to identify one particular
location for the placement of tracking labels, and manufacturers should have flexibility to
determine the appropriate location for a tracking label, such as in the vicinity of the Country of
Origin markings or on the care label of an apparel product.

Business Proprietary Information

The CPSIA tracking label requirement indicates that the ultimate purchaser must be able to
ascertain either the manufacturer or the private labeler. Many companies are concerned that a
tracking label should not require business confidential information (such as confidential factory
information) to be disclosed to competitors. The CPSC should require manufacturers to provide

¢ THOMAS (Library of Congress). House Report 110-501 - CONSUMER PRODUCT SAFETY MODERNIZATION ACT. 14
April 2009 <http://www.thomas.gov/cgi-

bin/cpquery/?&dbname=cp 1 10&sid=cp1 10UnfB8&refer=&r_n=hr501.110&item=&sel=TOC_96719&>

" Honorable John D. Dingell. Speech in the House of Representatives. Congressional Record Full Text for the 110® Congress. 19
December 2007. Page 2668.

® Ibid,
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information to facilitate a recall, but companies should not be forced to reveal proprietary
information, such as the name of the foreign manufacturer. Importers work hard to find and
develop good manufacturing partners abroad; they should not have to reveal their names to
competitors on demand when it does not serve a higher purpose.

Section 103(a) of the CPSIA, amending Section 14(a) of the Consumer Product Safety Act, does
not mandate disclosure of a foreign manufacture. It states the ultimate purchaser must be able
“to ascertain the manufacturer or private labeler....” There is no reason to believe that Congress
intended anything more than that the responsible party in the U.S. be disclosed. It is reasonable
to believe that CPSC has the authority under Section 14 (c) to make this interpretation by rule:
“The Commission may by rule require the use and prescribe the form and content of labels which
contain the following information (or that portion of it specified in the rule...”

Meanwhile, disclosure of foreign manufacturer name to a purchaser does not in any way
facilitate a recall. A good solution to facilitate recalls is to allow an alphanumeric code that
could help consumers easily identify products affected by a recall. Retailers are willing to
provide proprietary information to the CPSC, provided it is accorded proprietary treatment, but
to publicly reveal that information would undermine companies’ competitiveness.

Alpha-Numeric Codes Should Be Allowed

Congress intended Section 103 to provide a consistent method by which to identify
manufacturing information in the event of a recall. In the interest of keeping the tracking labels
as short as possible, and subsequently making use as widespread as possible, we suggest using an
alpha-numeric code rather than full-text language.

An alpha-numeric code will provide manufactures a flexible approach to complying with the
tracking label requirements. Children’s products covered by the CPSIA vary in many ways,
including shape, size, materials, and manufacturing process. Requiring a regimented full-text
language format for tracking labels may make the use of such labels prohibitive for certain
industries. For instance, the baby pacifier manufacturer will not have as much leeway with using
a full-text language tracking label on their product as a crib manufacturer may have. On the other
hand, any manufacturer, if given enough flexibility within the requirements, will be able to
create an alpha-numeric code to represent the required information. The manufacturer could
provide guidance for interpreting the code either on the product packaging, an insert card
accompanying the product, on the manufacturer's website, or by contacting the seller and/or
using seller’s customer service 800 number.

Technology in Traceability

As noted earlier, the CPSC should not mandate uniformity in how companies comply with the
tracking label requirement. Identifying unsafe products before they enter the stream of
commerce is key for retailers, and as a longer term solution, some companies may choose to use
technology such as an Electronic Product Code (EPC) for certain product traceability. When
practicable, the use of technology to locate non-conforming products while they are in transit
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would enable manufacturers and sellers to remove such products prior to their arrival at the store
for available purchase.

Existing technology, such as RFID, bar codes, or QR codes that are compatible with EPC, would
enable manufacturers to code much more information to the product than would be identifiable
in an alpha-numeric code, such as: (1) origin of the product; (2) manufacturer’s name; (3)
components of the product, depending on product type; (4) notice of use, which could be written
in the language of the seller’s area; (5) address of the company in charge of collecting
consumers’ claims; (6) safety information; and (7) conformity of the product with intended use.”
Such information also could be included in an electronically readable form such as optical media
(CD or DVD).

Companies choosing to use this type of technology for certain products could have additional
benefits as well, including counterfeit verification, which would be extremely beneficial to
consumers outside of product safety concerns. In addition, such a system could be eventually
expanded to general consumer products (possibly even food and pharmaceutical items).

To alleviate customer privacy concerns, the microchip could be made to have a two-part antenna,
and one part would be removed at point-of-sale, thus rendering the second part (embedded in the
product) useless unless it is held up to the RFID reader directly. Alternatively, a kiosk could be
set up in the store where customers, after they have purchased the product, could take the product
and deactivate the embedded RFID chip, making it only readable if it is held directly against the
RFID reader.

Private Label Information for Consumers

The seller of a private label product should be able to provide manufacturer information of a
recalled product to the consumer electronically via the internet, through the use of a toll-free
hotline number, or at the seller’s place of business. The consumer should be able to call a toll-
free hotline number provided by the seller and have the seller identify pertinent manufacturing
information. Finally, manufacturer information for recalled products should be posted on the
recall poster already required by the CPSC.

Implementing Guidance for Tracking Labels

After guidance is issued, a lead time of approximately eighteen (18) months would be needed for
compliance. Potentially affected product is manufactured many months in advance of any CPSC
prescribed compliance date, and molds, which are required for some products, are made several
months prior to the actual product. In order to keep the cost of changing the product from
outweighing the value of the product in many cases, the tracking label would ideally be part of
the mold and should be determined prior to the making of the mold. If the mold is already made
and must be changed, this is a costly and time consuming process. Therefore, permanent stickers
should also be considered as acceptable tracking labels.

® Balme, Louis J. Feasibility Study for a Post-Manufacturing Traceability System Between the People’s Republic of
China and the European Union. November 2008. p. 11.
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Traceability Database

If a recall occurs, a manufacturer can readily—on its website, in-store media and kiosks, and
otherwise—provide customers the necessary information so that they might then determine,
based on the product’s mark, its location and date of production and cohort information.
Nothing in the statute requires or suggests that manufacturers need to maintain an accessible
online database of information on all marked children’s products. The Commission should use
caution and investigate thoroughly the suggestion in their reference in the request for comment
of a centralized, quasi-governmental database of the sort envisioned in the Feasibility Study of
the EU-China Trade Project.

Conclusion

We respectfully request that the CPSC issue a stay of enforcement of the tracking label
requirement., This will allow sufficient time for the CPSC to issue guidance and for
manufacturers and retailers to incorporate such guidance into their supply chains. The CPSC
needs to provide detailed guidance on the approved factors that can be considered when
determining the practicability of adding a permanent tracking label to a product. The CPSC
should also issue standardized definitions for labeling requirements such as date and lot codes
while allowing flexibility in the execution of the tracking label.

RILA members place the highest priority on ensuring the safety of their customers and the
products sold to them. RILA appreciates this opportunity to comment on the CPSIA’s tracking
label requirement. Should you have any questions about the comments as submitted, please
don’t hesitate to contact me by phone at (703) 600-2022 or by email at jim.neill@rila.org.

Sincerely,

A i

Jim Neill
Vice President, Product Safety

8of8




Stevenson, Todd

From: Stephanie Lester [Stephanie.Lester@retail-leaders.org]

Sent: Monday, April 27, 2009 4.24 PM

To: Tracking Labels

Cc: Ashley Boroski; Andrew Szente; Jim Neill; Falvey, Cheryi; Mullan, John
Subject: RILA tracking label comments

Attachments: Draft RILA Tracking Label Comments FINAL 04 27 09.pdf

Attached please find RILA’s comments in response to CPSC’s Federal Register notice on Tracking Labels for Children’s
Products Under Section 103 of the Consumer Product Safety Improvement Act; Notice of Inquiry; Request for Comments
and Information.

Please do not hesitate to contact me or my colleague Jim Neill (jim.neill@rila.org) if you have any questions or concerns.

Thanks,
Stephanie Lester

Stephanie Lester
Vice President, International Trade

Retail Industry Leaders Association
1700 N. Moore Street, Suite 2250
Arlington, VA 22209

Direct Dial: 703-600-2046

Fax: 703-841-1184
stephanie.lester@rila.org

To learn more about RILA, go to www.rila.org
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One Fruit of the Loom Drive « PO. Bex 90015 « Bowling Green, KY 42102-9015 « 270-781-6400

April 27, 2009

Office of the Secretary

Consumer Product Safety Commission
Room 502

4330 East-West Highway

Bethesda, Maryland, 20814

Email: TrackingLabels@cpsc.gov
Fax: 301-504-0127

Re: COMMENTS: CPSIA TRACKING LABELS -- NOTICE OF PROPOSED
RULEMAKING

Fruit of the Loom, for itself and its subsidiaries, including Russell Brands, LLC and
Vanity Fair Brands, LP, submits these comments regarding the proposed rulemaking for
tracking labels, under Section 103 of the Consumer Product Safety Improvement Act of
2008 (CPSIA).

As a major importer and distributor of basic apparel, including socks, sportswear and
sporting goods, we have a keen interest in the subject of consumer product safety,
particularly for children’s products. We agree it is essential that companies be able to
pinpoint supply chain problems and address them quickly, to minimize harm to
consumers. But well-meaning laws and regulatory schemes can have unintended
consequences, if all involved do not have sufficient time to design and implement the
best solutions. Critical open questions include:

What is a “production” date? Can a manufacturer, depending on its systems and
processes, choose from among the date of assembly of a garment or item of
equipment, the date a label is sewn in or attached, the date a design is applied, and
the date the item is placed in a package or box?

If a manufacturer assembles and packages goods on different dates and locations,
could it provide different tracking dates, locations on the item’s label versus its
package?

In Section 103(a)(5), what does “to the extent reasonably practicable” modify? In
certain circumstances, could a manufacturer be justified in providing tracking
information that is not “permanent,” or in not providing tracking information at
all, on labels or packaging?

What does “enable the ultimate purchaser to ascertain”’mean? Would it suffice for
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a manufacturer to provide a code which would allow the manufacturer to
determine the production location, date and cohort information, upon request?
(We believe it’s important that manufacturing codes be permitted, as explained
below.)

How specific does date and cohort information nced to be? We assert that,
depending on the volume, systems and processes of a business, it may be
reasonable for a tracking label to show the month and year, or the week of the
month and the year, if it’s not reasonably practicable — feasible -for the
manufacturer to provide the exact day.

What ﬂexibility can be allowed for tracking disclosures on packaging, when
packaging includes collections or assortments of products that have different
production dates, locations and cohort information?

To allow ample time to flesh out these questions, and for the CPSC to give clear guidance
in a final rule, we ask that the CPSC:

1. Stay enforcement of CPSIA Section 103(a) for at least twelve months, for
manufacturers who make good faith efforts to comply, to allow adequate time to resolve
open questions regarding tracking labels.

2. Tssue guidance making clear that the tracking label requirement is not retroactive and
that no enforcement action will be taken against manufacturers, retailers or others for
sale or distribution of product on or after August 14, 2009, if such product was
manufactured prior to that date. In particular, we ask that the CPSC assure the business
community that it will accept a manufacturer’s reasonably substantiated assurance that
product was made prior to the effective date. (It will be devastating to the business
community if retailers feel compelled to return or destroy product because they fear they
would otherwise have to was made prior to the effective date, as no law requires such
products be labeled to include date of manufacture.) If, for example, a manufacturer can
establish that it implemented a compliant Section 103 tracking program for goods
manufactured on or after the effective date, that should serve as presumption that any
product from such manufacturer which does not include a tracking label was produced
prior to the effective date.

3. Take adequate measures to ensure manufacturers can protect confidential and
proprietary business information, such as the specific location of manufacturing
contractors and subcontractors.

By taking the above actions, the CPSC would allow manufacturers to establish their own
feasible, interim methods, to provide labeling and packaging, to the extent practicable,
which permits manufacturers and ultimate consumers to ascertain the location and date of
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production. We submit this should be construed to allow manufacturers to use codes that
will permit them to determine, directly or upon request from consumers, the
manufacturing date and location. We submit also that it is not practical for manufacturers
to provide tracking labels on product and packaging, by the effective date, and that no
enforcement action should be taken against manufacturers who choose one method or the
other, during the stay.

We also hope that Congress reconsiders the need for tracking labels or, at least, provides
the CPSC with maximum flexibility to implement this requirement in a manner that does
not unduly burden manufacturers and retailers.

We urge the CPSC to take full advantage of the broad congressional mandate to construct
the tracking label requirement in a way that meets the CPSIA’s public safety objectives
while minimizing economic harm to businesses that are fighting to remain competitive in
extremely difficult economic circumstances.

Thank you for your consideration.
Sincerely,

(oo p 1S~

David T. Whitaker
Senior Vice President & General Counsel



Stevenson, Todd

From: DWhitaker@fruit.com

Sent: Monday, April 27, 2009 4:38 PM

To: Tracking Labels

Subject: Tracking Labels Comment
Attachments: CPSIA tracking comment 042709, pdf

Please see attached, in response to the CPSC's request for comment. Thanks much,
David Whitaker

Senior Vice President & General Counsel
Fruit of the Loom
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