








h n t  Fox LLP I Wuhfngton, DC I New Y o k  NY I Lon Angeles, CA 

Arent b x  

February 17,2009 

Georgia C. Ravitz 
Attorney 
202.857.8939 o t r m  
202.857.6395 FM 

ravi~z.gwrgiaQsrentfox.com 

Scott A. Cohn 
Attorney 
5 16.626.1286 mRecT 

VIA ELECTRONIC-MAIL: Sec lOlDeterminations@c~sc.~ov 202.857.6395 FAX 

cohn.scott@~cn~fox.com 

Office of the Secretary 
U.S. Consumer Product Safety Commission, 
4330 East West Highway, Room 502 
Bethesda, MD 208 14 

Rc: Section 101 Determinations of Certain Materials or Products NPR 

Dear Secretary of the U.S. Consumer Product Safety Commission: 

On behalf of various clients of this firm involved in the apparel, accessory and jewelry 
wholesale and retail industries, we are filing comments in response to the U.S. Consumer 
Product Safety Commission's (CPSC) request for comments (published in the Federal Register 
on Thursday, January 15, 2009) concerning the agency's preliminary determinations proposing 
CPSIA Section 102 testing exemptions for certain natural materials and certain metals and alloys 
that either do not inherently contain lead or contain lead that does not exceed the CPSIA Section 
101(a) lead limits of 600 ppm or 300 ppm. Based on information provided to us by our various 
clients, we respectfully submit that the list of natural materials and metals published in the 
Federal Register notice (i.e., under proposed Section 1500.91 under Part 1500 of Title 16 of the 
Code of Federal Regulations) should be expanded to include those additional materials discussed 
below because such materials would either not exceed the lead content limits of Section 101(a), 
or even if  they did, would not pose a hazard to consumers as described below. 

Based on the CPSC's authority under Section 3 of the CPSIA to issue regulations to 
implement the CPSIA, .CPSC has published a list of certain natural products and materials, as 
well as metals and alloys, for which it has proposed a preliminary determination that: 

(i) such products or materials inherently do not contain lead, or, 

( i i )  such products or materials contain lead at levels that do not exceed the lead 
content limits under Section 101(a) of the CPSIA. 
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The stated purpose of this proposed determination is to relieve such products or materials from 
the lead testing requirements of Section 102 of the CPSIA for the purposes of supporting the 
required conformity certifications. We understand that the exemption from testing under Section 
102 does not relieve such products or materials from the requirement to meet the lead limits 
under Section 10 1 (a), but these exemptions presume compliance due to the nature of the exempt 
materials. 

In addition to the inherent lead-free or low lead nature of the materials on the list, CPSC 
also requires these materials to meet the following requirements: 

(i) the materials must be untreated and unadulterated with respect to the addition of 
materials or chemicals such as pigments, dyes, coatings, finishes or any other 
substance; and, 

(ii) the materials cannot undergo any processing that could result in the addition of 
lead into the product or materials. 

The materials listed as part of the proposed exemption include various gemstones (both 
precious and semi-precious), pearls, wood, and many other natural materials, as well as various 

. metals (precious metals and surgical steel). Consistent with the CPSC's basis for its preliminary 
determinations concerning the listed natural materials and metals, we respectfully submit that 
additional materials (some of which are man-made, and which include textile components and 
products) and metals listed below should be included as part of this list of exempt materials to 
the extent that they afe untreated or unadulterated with any materials or chemicals that could 
introduce lead, and that they do not undergo any processing that could result in the addition of 
lead into the product or material. We respectfully submit that these materials pose no risk of 
injury 'due to any potential absorption of lead into the body because they either (i) contain no 
lead or lead in amounts that are below the limits set forth in Section 101(a) of the CPSIA, or (ii) 
contain lead in amounts in excess of the Section 101(a) limits but such lead is either inaccessible 
or is present in a functional component that by necessity requires some lead content. 

A. Adnirional Exem~tions for California-Designated "Class I" Materials. 

The state of California has stringent lead restrictions pertaining to jewelry for adults 
and children and has evaluated the lead content of many materials. California law (i.e., AB 
168 1) defines certain "Class I" materials as materials that the state has deemed to be safe for 
use in jewelry for both adults and young children and which do not have to be tested for lead 
content. While the CPSC's proposed list already includes some of these Class I materials, 
we respectfully submit that the proposed list of materials be expanded to include California's 
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complete list of acceptable Class I materials. The following is a list of additional Class I 
materials that are frequently used in connection with apparel, accessories, and jewelry 
products and that should be included in CPSC's proposed list of exempt materials: 

I .  Glass (other than true lead crystal) or Ceramic decorative components, including 
but not limited to the following: 

a. Imitation cat's eye (glass) 
b. Rhinestones (glass), whether applied by adhesive, heat-seal, or stitching 
c. CloisonnC 

m: The proposed exemption for these materials should not include the 
California AB 1681 weight limitation of 1 gram for products intended for 
children 6 and under. 

N s :  Glass components may, in fact, have lead in excess of the 600 pprn 
limits, but such lead would be rightly bound in a generally inert matrix 
and would not be accessible. 

2. Crystal Decorative Components 

a. Natural Minerals 
i. Cat's Eye, whether in the form of  

1. chrysolberyl, a form of aluminum oxide containing 
beryllium, or, 

2. quartz 

b. Synthetic Minerals 
i. Cubic Zirconia 

3. Adhesives (e-g., of the type used to affix decoration and ornamentation, or to 
secure sections of fabric, leather, etc.). 

4. Elastic, ribbon, rope, or string. 

5. Stainless Steel (i.e., all stainless steel, not just surgical steel) 
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B. Additional Exemption for Ball Point Pen Tips. 

Our clients have advised that the small metal components forming the tips of ball point 
pens are known to contain lead in concentrations that exceed Section 101(a) limits. It is our 
understanding that lead is used in such components for functional purposes and that substitutes 
are not curently feasible. Further, the lead in these products poses little risk to children 12 and 
under. In this regard, we support the petition filed by the Writing Instruments Manufacturer's 
Association. 

Thank you for your consideration of this submission. 

Sincerely, 

d 
Georgia C. Ravitz 
s c o t t ~ .  Cohn 



From: Colvin, Amy [swift.amy@arentfox.corn] 
Sent: Tuesday, February 17,2009 6:41 PM 
To: Lead Determinations 
Cc: Ravitz, Georgia; Cohn, Scott 
Subject: Section 101 Determinations of Certain Materials or Products NPR 
Attachments: Scanned-. pdf 

Dear Secretary of the U.S. Consumer Product Safety Commission: 

Please find attached comments regarding "Section 101 Determinations of Certain Materials or Products NPR." Please do 
not hesitate to contact us should you have any questions. 

Regards, 
Amy 

Amy Swift Colvin 
Arent Fox LLP 
1050 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
Colvin.Amv@arentfox,com 
202.857.6338 (Direct) 
202.857.6000 (Main) 
202.857.6395 (Fax) 
www.arentfox.com 

CONFIDENTIALITY NOTICE: This e-mail and any attachments are for the exclusive and confidential use of the intended 
recipient. If you received this in error, please do not read, distribute, or take action in reliance upon this message. Instead, 
please,notify us immediately by return email and promptly delete this message and its attachments from your computer 
system. We do not waive attorney-client or work product privilege by the transmission of this message. 

IKS Circular 230 disclosure To ensure compliance wtth requirements imposed by the IRS, we inform you that. unless expressly slated otherwise, any U.S. federal 
t3x adv~ce conta~ned in this communication (including any attachments) IS not intended or written to he used, and cannot be used, for the purpose of (1) avoiding 
perlalties under the Internal Revenue Code or i i ~ )  promot~nq, marketing or recornmending to arlott~er party any transaction or matter addressed herein. 



AMERICAN FOREST & PAPER ASSOCIATION 
GROWING WITH AMERICA SINCE 1861 

February 17, 2009 

(Via E Mail) 

Office of the Secretary 
Consumer Product Safety Commission 
Room 502 Via Email: Secl01 Determinations@cpsc.qov 
4330 East-West Highway khatlelid@cpsc.qov 
Bethesda, Maryland 20814 

RE: Section 101 Determinations of Certain Materials or Products NPR 
Section 101(a) Determinations 

To Whom It May Concern: 

The American Forest & Paper Association is the national trade association of the 
forest products industry, representing pulp, paper, packaging and wood products 
manufacturers, and forest landowners. Our companies make products essential for 
everyday life from renewable and recyclable resources that sustain the environment. 
The forest products industry accounts for approximately 6 percent of the total U.S. 
manufacturing GDP, putting it on par with the automotive and plastics industries. 
Industry companies produce $200 billion in products annually and employ more than 1 
million people earning $54 billion in annual payroll. The industry is among the top 10 
manufacturing sector employers in 48 states. 

We appreciate the efforts of the Commission to implement the Consumer 
Product Safety Improvement Act ("CPSIA") in a reasonable and effective manner. This 
submission includes our comments on two pending rulemakings. First, we are 
responding to the Notice of Proposed Rulemaking entitled, "Children's Products 
Containing Lead; Proposed Determinations Regarding Lead Content Limits on Certain 
Materials or Products," 74 Fed. Reg. 2433 (Jan. 15, 2009). Second, AF&PA requests 
that the Commission promptly finalize its proposed procedures and requirements for 
determinations or exclusions under CPSIA section 101 : "Children's Products Containing 
Lead; Notice of Proposed Procedures and Requirements for a Commission 
Determination or Exclusion," 74 Fed. Reg. 2428 (Jan. 15, 2009). 

I. Notice of Proposed Rulemaking, "Children's Products Containing Lead; 
Proposed Determinations Regarding Lead Content Limits on Certain 
Materials or Products" -- Wood. 

AF&PA supports the Commission's determination that untreated and 
unadulterated wood does not exceed the 600 ppm or 300 ppm lead content limits under 
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CPSlA section 101 (a). =Children's Products Containing Lead; Proposed 
Determinations Regarding Lead Content Limits on Certain Materials or Products," 74 
Fed. Reg. 2433 (Jan. 15, 2009). In this rulemaking, the Commission has proposed to 
exercise its authority under section 3 of the CPSlA to make preliminary determinations 
that certain commodities or classes of materials or products do not exceed the lead 
limits prescribed in the CPSlA based on its staffs identification of certain "natural 
materials" that do not inherently contain lead or contain lead that does not exceed the 
CPSlA limits. The briefing package presenting the staffs recommendations to the 
Commission explains that the staff identified the specific natural materials based on "the 
available scientific information and the staffs best professional judgment that such 
materials do not contain lead or contain lead at levels that do not exceed the CPSlA 
lead limits." See http://www.cpsc.qov/librarv/foia/foia09/brief/leadlimits.pdf 

The Commission states in its preliminary determination that these natural 
materials do not exceed the CPSlA lead limits is "based on materials that are untreated 
and unadulterated with respect to the addition of materials or chemicals, including 
pigments, dyes, coatings, finishes or any other substance, and that do not undergo any 
processing that could result in the addition of lead into the product or material." 74 Fed. 
Reg. at 2433. 

Our review of the literature supports the Commission's determination that the 
lead content of wood does not exceed the limits under CPSlA section 101 (a). We refer 
the Commission to the enclosed published study from Finland entitled, "Quantitative 
Elemental Analysis of Dry-Ashed Bark and Wood Samples of Birch, Spruce and Pine 
from South-Western Finland Using PIXE." In the study, investigators analyzed over 200 
samples of wood, bark, and pine needles for a number of heavy metals, including lead. 
The majority of samples were taken from non-industrialized areas, but sampling also 
included some industrial areas with elevated emissions of heavy metals. The study 
data demonstrate the very low lead content of wood. In general, the average lead 
levels ranged from 0.099 ppm to 1.26 ppm.' 

We agree with the Commission that materials that inherently do not contain lead 
or contain lead under the limits of CPSlA section 101 (a) in their "natural" state would 
retain that status by meeting the conditions regarding treatment, adulteration and 
processing. AF&PA supports the Commission making a final determination that 
untreated or unadulterated wood does not exceed the lead content limits of CPSlA 
section 101 (a). As the Commission noted, the effect of this final determination would be 

' Two samples at one site averaged 60.8 ppm. However, these two samples 
were an anomaly, and the authors note that this particular sampling site was in the 
vicinity of a former metal ore mine (p. 11). All of the other sites sampled for wood 
averaged between a low of 0.099 ppm and a h&& of 1.26 ppm. 
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to relieve untreated or unadulterated wood from the testing requirements of CPSIA 
section 102.~ 

II. The Commission Should Immediately Finalize its Procedures and 
Requirements for Making Determinations and Exclusions under CPSIA 
Section 101. 

AF&PA supports the Commission's pending rulemaking regarding the 
procedures and requirements for making determinations and exclusions under CPSIA 
section 101. See "Children's Products Containing Lead; Notice of Proposed Procedures 
and Requirements for a Commission Determination or Exclusion," 74 Fed. Reg. 2428 
(Jan. 15, 2009). AF&PA requests that the Commission immediately finalize these 
procedures. AF&PA also concurs with the Commission that the type of materials or 
product classes that should fall within the class for priority evaluation should include, but 
not be limited to, "paper." See 74 Fed. Reg. at 2430. AF&PA further submits that the 
related materials of paperboard, linerboard and medium, pulp, and certain wood 
products also should fall within the class for priority evaluation. These product classes 
are commodity-like and are used across industry in many applications and deserve 
prompt consideration by the Commission. 

Paper, for example, is derived from natural wood, which inherently has de 
minimis lead content. The primary components in the production of paper are wood 
fiber and water, and the papermaking process does not add lead-based chemicals. 
Moreover, in many cases, paper and paperboard packaging products have been 
routinely tested for heavy metals to comply with the Coalition of Northeastern Governors 
("CONEG") model legislation, which requires that the &&I concentration levels of lead, 
mercury, cadmium, and hexavalent chromium combined may not exceed 100 parts per 
million by weight. 

In addition to materials in their "natural" state, as the Commission notes, there 
are "[olther materials which by their nature, would not exceed the lead content limits" of 
CPSIA. See 74 Fed. Reg. at 2431. These materials or products may undergo some 
form of treatment, adulteration or processing that does not introduce lead at levels that 
would exceed the CPSIA limits. In these cases, too, the Commission should exercise 
its authority to determine that the class of materials or products does not exceed the 
CPSIA limits. We submit that paper, paperboard, linerboard and medium, pulp and 
certain wood products fall within that category. 
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Ill. Conclusion 

For the reasons stated above, CPSC should make a final determination that 
untreated and unadulterated wood does not exceed the lead limits prescribed in CPSlA 
section 101 (a). Moreover, CPSlA should immediately finalize its procedures and 
requirements for making determinations and exclusions under CPSlA section 101. By 
separate cover, AF&PA will request a meeting with the Commission to present data and 
arguments to support a determination that paper, paperboard, linerboard and medium, 
pulp and certain wood products do not exceed the lead limits in CPSlA section 101 (a). 

Thank you for your consideration of these comments. Please contact me at 
(202) 463-2777 or paul noe@afand~a.orq if you have any questions. 

Sincerely, 

Paul Noe 
Vice President, Public Policy 

cc: Kristina Hatleid,PhD, M.P.H. 
CPSC, Directorate for Health Sciences 

Enclosure 



Stevenson, Todd 

From: Noe, Paul [Paul-Noe@afandpa.org] 
Sent: Tuesday, February 17,2009 6:29 PM 
To: Lead Determinations 
Cc: Hatlelid, Kristina 
Subject: Comments on CSPC Notices of Proposed Rulemaking 
Attachments: Paul R. Noe.vcf; AFPACommentsCPSIA021009.pnF.pdf; AFPACommentsFinnishStudy.pdf 

TO: Office of the Secretary, Consumer Product Safety Commission 

Attached are the American Forest & Paper Association (AF&PA) comments on "Section 101 Determinations of Certain 
Materials or Products NPR" and "Section 101(a) Determinations," as well as a separate file with a supporting study 
entitled, "Quantitative Elemental Analysis of Dry-Ashed Bark and Wood Samples of Birch, Spruce and Pine from South- 
Western Finland Using PIXE." These comments and the enclosed study address two CPSC Notices of Proposed 
Rulemaking: "Children's Products Containing Lead; Proposed Determinations Regarding Lead Content Limits on Certain 
Materials or Products," 74 Fed. Reg. 2433 (Jan. 15,2009), and "Children's Products Containing Lead; Notice of Proposed 
Procedures and Requirements for a Commission Determination or Exclusion," 74 Fed. Reg. 2428 (Jan. 15,2009). 

If you have any questions concerning these comments, please feel free to contact me. 

Thank you for your consideration. Best regards. 

Paul Noe 
Vice President for Public Policy 

Arne dcan 
Forat a I ~nproving ~ m w m s  Ehvi-d Todtyv 

. Association , 
Washington, DC 20036 
Tel: (202) 463-2777 
Fax: (202) 463-2772 
paul noe@afandpa.org 




