










































































accessibility provided in the CPSIA is physical contact with lead-containing component parts,
and the staff considers this to include touching, placing in the mouth, or ingestion of a part of a
product.

II. Comments on CPSIA section 101(b)(4), Certain Electronic Devices
Fourteen comments addressed the use of lead in children’s electronic devices.

Comment: Technological feasibility of compliance of electronic devices.

Eight comments (7,12,13,14,19,21,22,29) addressed the issue of the technological feasibility of
certain electronic devices meeting the CPSIA lead limits, indicating that for certain materials or
parts, it would be difficult to achieve the specified maximum lead limits. One commenter (19)
interpreted technological feasibility as referring to cost-benefit analysis.

CPSC Staff Response:

The CPSIA provides that the Commission shall issue regulations concerning certain electronic
devices to eliminate or minimize the potential for exposure to and accessibility of lead in such
electronic devices if it is not technologically feasible to comply with the lead limits set by the
Act. The staff recommendations concerning certain electronic devices are based in part on the
information provided by these commenters, along with other information available to the staff,
and acknowledge the difficulty in attaining compliance with the CPSIA for certain materials or
products. The staff notes that technological feasibility as defined in the CPSIA means
commercial availability of materials or parts, or the possible future availability of materials or
parts. It does not refer to economic considerations, such as cost-benefit analysis.

Comment: Inaccessibility of electronic device components.

Six commenters ( 1,7,13,14,15,19) addressed inaccessibility of lead-containing components of
electronic devices. Comments discussed electronic components that are generally enclosed
within the product, as well as the idea that only ingestible parts should be considered accessible,
and refer to small parts testing,

CPSC Staff Response:

The CPSIA specifies that accessibility is defined as physical contact with lead-containing
component parts. The staff would consider that an accessible component part of a children’s
product is one that a child may touch or place in the mouth, not just a part that a child might
ingest. The staff agrees that physical inaccessibility refers generally to a component part that is
located inside a product that a child cannot touch. Staff recommends the use of accessibility
probes, as well as appropriate use and abuse testing, to evaluate access to lead-containing
component parts.

Comments: Compliance with other regulations restricting lead content of electronic
devices.

Several commenters (4,7,9,13,14,15,16,19,21 ,25,29) mentioned other standards that address the
use of lead in electronic devices, specifically the European Union Directive 2002/95/EC on the
restriction of the use of certain hazardous substances in electrical and electronic equipment
(often abbreviated as EU RoHS). Most commenters stated that EU RoHS requirements would be
appropriate for regulating children's electronic products. One commenter (7) cautioned that the



EU RoHS directive does not allow an exemption for inaccessible parts and should not be adopted
for use in the U.S.

CPSC Staff Response:

Because the staff recognizes that it is currently not technologically feasible for certain parts of
electronic devices to comply with the CPSIA lead limits, and because the exemptions published
in the Annex to EU Directive 2002/95/EC (EU RoHS) are based in part on scientific and
technological feasibility, the staff is recommending that the Commission adopt, as exclusions to
the CPSIA lead limits for electronic devices, those exemptions, provided that the EU RoHS
exemption is based on a functional requirement both for the use of a lead-containing component
and for the use of lead in such component. Specifically, the staff recommends that if the
Commission adopts the EU RoHS exemptions, the crystal glass exemption and any other
exemption for uses of lead that are solely decorative or otherwise non-functional should not be
extended to children’s electronic devices subject to the CPSIA lead limits. The staff has noted
that the EU RoHS directive does not allow exemptions based on inaccessibility, since the goal of
EU RoHS is to restrict the overall use of lead in products. Because the CPSIA allows exclusion
from the lead limits for component parts that meet the CPSIA requirements for inaccessibility,
the staff does not recommend that the EU RoHS directive be adopted in its entirety.

The staff notes that the general lead limit in the EU RoHS directive is 0.1 percent (equivalent to
1000 parts per million [ppm]), while the CPSIA limits are 600 ppm as of February 10, 2009,
300 ppm as of August 14, 2009, and 100 ppm as of August 14, 2011, if technologically feasible.
The staff is recommending that if the Commission adopts exemptions such as those in the EU
RoHS legislation, then electronic devices could comply with the CPSIA by meeting any one of
three conditions: 1) by meeting the lead content limits of the CPSIA; 2) by meeting the
requirements for inaccessibility of lead-containing component parts; or 3) on the basis of the
allowed exemptions.
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Memorandum
Date: 23 December 2008
TO :  Kristina Hatlelid, Ph.D. , Project Manager, HS
FROM  : Gregory B. Rodgers, Ph.D., AED, EC (583 (<

Robert Franklin, EC Kf

SUBJECT : Preliminary regulatory analysis of a rule exempting certain Electronic Devices
from section 101(a) of the Consumer Product Safety Improvement Act

On August 14, 2008, Congress enacted the Consumer Product Safety Improvement Act
0f 2008 (CPSIA), Public Law 110-314. Subsection 101(a) of the Act establishes, as of February
10, 2009, a lead limit of 600 parts per million (ppm) by weight for any part of a children’s
product. Lead content is thereafter limited to 300 ppm as of August 14, 2009, and 100 ppm as of
August 14, 2011, if technologically feasible.

If, however, the Commission determines that it is not technologically feasible for certain
electronic devices to comply with the lead limits, section 101(b)(4) of the CPSIA provides that
the Commission shall, by regulation:

A) “issue requirements to eliminate or minimize the potential for exposure to and

accessibility of lead in such electronic devices, ...”; and

B) “establish a schedule by which such electronic devices shall be in full compliance

with the limits in subsection (a), unless the Commission determines that full
compliance will not be technologically feasible for such devices within a schedule set
by the Commission.”

The Commission is now considering issuing a notice of proposed rulemaking (NPR) that
will implement section 101(b)(4) by exempting certain electronic devices from the requirements
of section 101(a) of the CPSIA.

One category of exempted electronic devices would consist of some lead-containing
component parts of electronic devices that are not physically accessible to children. The
accessibility of the lead-containing component would be evaluated through application of the
accessibility probes described in 16 CFR 1500.48 and 1500.49, before and after use and abuse
tests at 16 CFR 1500.50 through 1500.53, as provided in the guidance rule under CPSIA section

101(b)(2).

A second category of exempted electronic devices would include some of the products
and materials that are exempted from the Annex to the European Union Directive 2002/95/EC,

CPSC Hotline: 1-800-638-CPSC (2772) % CPSC's Web Site: htip://www.cpsc.gov



on the restriction of the use of certain hazardous substances in electrical and electronic
equipment.! ¢

The third and final category of exempted electronic devices would include spare parts or
other removable components that would be considered inaccessible when the product is
assembled in functional form. As above, the accessibility of the lead-containing component
would be evaluated through application of the accessibility probes described in 16 CFR 1500.48
and 1500.49, before and after use and abuse tests at 16 CFR 1500.50 through 1500.53, as
provided in the guidance rule under CPSIA section 101 (b)(2).

Regulatory Analysis

Because the rule being considered represents an exemption to the requirements of Section
101(a) of the CPSIA, the potential cost of the rule consists of the continued risk associated with
the absorption of lead from the children’s electronic products that, in the absence of the
exemption, would not have been available for use. The potential benefit, on the other hand,
consists of the value that consumers attach to having the otherwise barred children’s electronic
devices available for use. Neither the benefits nor the costs can be quantified with the available
information, but are discussed in more detail below.

Benefits

As noted above, the potential benefit of the rule is that some children would have the use
of electronic devices designed for children that would, in the absence of the exemptions, be
banned from the marketplace. The benefit would be equal to the difference in the value that
consumers place on the products that would be banned and the value consumers place on the
products that would replace them.

In many cases, the products that would likely replace the banned products would be
products that provide essentially the same function as the banned products, but that are intended
for general consumer use and not specifically intended for children age 12 years and younger
and, therefore, not subject to the lead-content limitations in the CPSIA. For example, although
products such as CD and DVD players, computers, electronic games, telephones, and televisions
are used by people of all ages, some of these products are designed specifically for children age
12 years and younger. The products intended for children might be decorated with images that
appeal to children (e.g., cartoon characters), have fewer or larger buttons that make them easier
to operate, and might be built more sturdy so that they can better withstand the more harsh use
and abuse that young children are likely to inflict on the products.

'European Union Directive 2002/95/EC and amendments to the directive are available at http://eur-lex.europa.ew/en/index_htm.
For a discussion of the directive, see “Consumer Product Safety Improvement Act of 2008 (CPSIA) Exclusions from Compliance
with Limits for Lead: Inaccessibility and Certain Electronic Devices,” memorandum from Kristina M. Hatlelid, Ph.D., M.P.H., to
the Commission, December, 2008. Note that not all of the products and materials exempted by the Annex to the European
directive will be exempted from the section 101(a) requirements of the CPSIA. For example, objects such as crystal glass, used
solely from decorative purposes, would not be exempted.



to withstand the abuse to which a young child might subject a product. It is also important to
note that products that are intended for general consumer use are not subject to the limitations on
lead content contained in the CPSIA. Therefore, electronic devices desi gned for the general
consumer might have more components that contain lead, and the lead-containing components
might be more accessible after reasonably foreseeable use and abuse of the product by a child.
Therefore, a failure to grant the exemptions could potentially result in some children being
exposed to more lead.

Other electronic devices intended for children might not have an adult equivalent
product. These might include some “educational games” that are intended to help children with

Costs

As noted above, the cost of the rule is that the exemptions would allow for the continued
exposure of some children to the lead contained in the exempted products. As far as we know, no
studies have been conducted to evaluate the risk to children of lead absorption from the use of
the exempted electronic devices. While the risks cannot be quantified with the available
- information, Health Sciences staff believes that the likelihood is low that lead exposure from the
exempted electronic devices would result in si gnificant lead absorption by children, but it cannot
be ruled out.

If a lead-containing component is exempted because it is completely encased in a
product, and hence inaccessible to children as provided in the guidance rule under CPSIA section
101(b)(2), the risk of exposure to lead is likely to be low since a child would not be able to touch
or mouth the component. The tests for inaccessibility include probe tests, designed to ensure that
the component cannot be reached by a child, and use and abuse tests designed to ensure that the
lead-containing component remains inaccessible after reasonably foreseeable use and abuse.
However, it is possible that some children would be able to open or break the product and gain
access to lead-containing components. At the same time, as noted above, an effective ban of
certain children’s electronic devices that resulted in more children using products intended for
general consumer use could potentially lead to an increase in lead exposure.
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such products intended for children were not exempted from the rule, some parents would likely
substitute, for their children’s use, similar products intended for the general consumer population
that would not be subject to the CPSIA’s lead limits.

For lead-containing replacement components, the risk of lead exposure is probably low
once the replacement part is installed in the product since it will be fully encased in the product
and will be inaccessible, as provided in the guidance rule under CPSIA section 101(b)(2). The
highest risk of lead exposure from these types of products, such as a replacement battery, would
occur before the component is installed or after it has been removed from the product at the end
of the component’s useful life. In the case of products intended for very young children, who are
most susceptible to the harmful effects of lead, it is likely that a parent would often replace the
component. Older children might replace the components themselves but are more likely to
perform the task properly and are less likely to mouth or ingest the parts. Again, it should be
noted that the same risk would result from the exposure to lead containing replacement parts if
parents substituted, for their children’s use, products intended for the general population of
consumers that are not subject to the lead limitations of the CPSIA.

Conclusions

In summary, the rule would allow the continued use of some lead-containing electronic
devices intended for the use of children, when it is not technologically feasible to produce the
devices without lead. Thus, children would be exposed to some amount of lead from these
products. However, the exemptions are not expected to increase the lead exposure to children
from electronic devices, relative to pre-CPSIA levels. In some cases limitations on the
exemptions should help reduce lead exposure. For example, under the exemptions proposed in
the rule, the use of lead crystal with children’s electronic products for decorative purposes would
not be allowed. Additionally, the exemptions could, in some cases, ultimately result in reduced
lead exposure for some children if, in the absence of the exemptions, parents would have
substituted for their children’s use electronic products intended for the general public — products
not subject to the lead limitations of the CPSIA.

Impact on Small Businesses

Section 605 of the Regulatory Flexibility Act (RFA) requires the Commission to consider
the impact of the rule on small businesses.

The number of small businesses that wil be directly affected by the rule is unknown but
could be considerable. However, because the proposed rule is designed to exempt certain
specified materials from the requirements of section 101(a) of the CPSIA, it will not result in any
increase in the costs of production for any firm. Its only effect on businesses, including small
businesses, will be to reduce the costs of that would have been associated with testing the
exempted materials. Consequently, the Commission could certify that this action will not have a
significant economic impact on a substantial number of small entities under the criteria of the
Regulatory Flexibility Act.



Environmental Assessment

revocation of such standards to be “categorical exclusions” for which environmental assessments
are not normally required (16 CFR 1021.5). This rule will not result in any additional use of lead
over what is occurring at the present time. It will exempt some products intended for children 12
years of age and younger from the more stringent requirements of the CPSIA that become
effective in February 2009. Therefore, it could result in somewhat more lead being released into
the environment than would occur if the exemptions were not granted. However, since in some





