UNITED STATES OF AMERICA -

CONSUMER PRODUCT SAFETY COMI\JLIISS]IONJ S

Rogers, Arkansas 72756

Respondent.

)
In the matter of )
)
DAISY MANUFACTURING COMPANY, ) CPSC Docket No.: 02-2
Inc., doing business as Daisy Qutdoor )
Products : )
400 West Stribling Drive )
)
)
)
)

COMPLAINT COUNSEL’S OPPOSITION
TO RESPONDENT’S MOTION TO DISMI

TO THE PRESIDING OFFICER:
L. Preliminary Statement

Complaint Counsel opposes Respondent’s Motion to Dismiss this entire adjudicative
proceeding. On its face, based upon a review of the facts alone, Respondents’ Motion must fail.

Daisy’s Motion amounts to little more than an expansion upon the affirmative defenses
alleged in its Answer filed in this matter. Respondent has the burden of proof to carry its
Motion. As discussed below, Respondent’s Motion is without basis and Respondent has not met
its burden of proof. Respondent blithely makes some very serious allegations without tendering
a shred of credible evidence in support.

Daisy’s Motion has nothing to do with the merits of the case filed against its defective
and hazardous Powerline Airguns. Respondent has tried to concoct procedural grounds for

dismissal out of a series of fantasies not facts. Like the extensive media and lobbying attack on



the Commission that preceded the filing of this Complaint, Respondent’s continued attempt to
manufacture issues that have little connection to the substance of the staff’s case suggests it has
nothing to say about the merits of this case, or that it wishes to delay or derail the presentation of
our case. Respondent’s Motion amounts to an ad hominem attack on the integrity of the
Commission staff and two Commissioners of the United States Consumer Product Safety
Commission (hereinafter, “Commission,” or “CPSC”). As will become evident, these attacks are
as baseless as they are reckless. -

11. Factual Backgrou;ld

Respondents have hurled so many red herrings against the wall, hoping some might stick
(please forgive the mixed metaphor), that it is difficult to craft a responsive reply. Complaint
Counsel will start by setting forth the relevant fact including those Respondent conveniently
ignored.

As Respondent well knows, the Compliance staff had been investigating the subject
Daisy Airguns for many months prior to October 30, 2001. Daisy provided a great deal of
information and the staff reviewed it diligently along with information from other sources. The
legal staff was in regular contact with Daisy, discussing the investigation, and met and negotiated
with Daisy. Although Daisy had made recent improvements and design changes to the Airguns,
it declined to conduct a recall of the uncorrected Airguns that were still in consumers’ hands.

As Respondent knows, (Counsel Aaron Locker having represented clients before the
Commission since it was formed in 1972), throughout the investigation, the staff kept the entire
Commission advised of its efforts. The Commission’s Compliance and legal staff conduct status
briefings before the full (three person) Commission every month. Each month the Office of

Compliance (which includes the legal division) explains the status of every investigation,



voluntary recall, case report and matter in litigation to the full Commission. The Daisy case was
no exception. The Commission was briefed on the status of the Daisy investigation every month
for several months before October 30, 2001. The Commissioners were free to ask any questions
about the case and often did so.

After a last attempt at negotiating a settlement failed to elicit any substantive proposals
from Daisy, the staff informed Daisy of its intention to recommend that the Commission refer the
matter to an ALJ for a hearing under section 15 of the Consumer Product Safety Act, 15 U.S.C. §
2064.

The legal staff prepared a comprehensive briefing memorandum for the Commission.
This memorandum recommended that the Daisy Airgun case be referred to an Administrative
Law Judge for a hearing on the merits. The staff provided a briefing package to each
Commissioner on October 4, 2001. The staff later provided a copy of the proposed Cémplaint
to Daisy’s counsel..

The staff briefed the full Commission on October 23, 2001 and answered its questions. A
Commission meeting to vote on the staff recommendation was held on Qctober 30, 2001.

Although one would not know it from reading Respondent’s account of the facts,

DAISY MET WITH EACH OF THE COMMISSIONERS OFFICES IN OCTOBER 2001 to
present its views of our case. After its meetings with the Commissioners, Daisy communicated
with Commissioners and their staff by phone and letter prior to the October 30 vote. It even tried
to directly influence the outcome of the vote by asking Commissioner Moore to postponé the
vote date until after the departure of Chairman Brown. Daisy also asked Chairman Brown to
recuse herself. (See Respondent’s Exh}'bits B and C to its Motion.} Neither agreed to

Respondent’s extraordinary attempts to manipulate the Commission agenda or vote.



Further, Daisy availed itself of other avenues to influence the Commission. It initiated a
congressional lobbying effort, solicited intervention by trade associations, and mobilized gun
enthusiast groups to pressure and lobby the Commissioners before the Commission October 30%
vote. An NRA website revealed the vote date a week before it made The New York Times and
USA Today articles and solicited furthér lobbying of the Commission.

Daisy’s counsel talked to reporters about the upcoming vote and characterized--and
repeatedly mischaracterized--the Commission staff’s proposed action as did other industry group
sources. The Commission and staff did not. On October 2;’ard, the day the staff was due to brief
the Commussion on the complaint, The Washington Times editorialized against any Commission
action. After hearing everything Daisy had to say on the facts and law and weathering the
intense pressure Daisy’s PR and lobbying effort generated, the Commission voted to issue the
Complaint.

Regardless of the outcome of the vote, the cutgoing Commission Chairman scheduled a
press conference to express her views on the matter. She was departing the agency on October
31, 2001 and this would be her last opportunity to address the public as Chairman.

Respondent correctly asserts that the Commission staff prepared for a press conference
and for the issuance of a Complaint. It would have been foolish, and completely without
precedent, not to do so.

Within the bounds of the applicable law, every press conference and every
Commissioner’s written statement explaining his or her vote requires advance preparation. One
must inform the media in advance of the timing of the conference; one must prepare, and the
Commissioners do prepare, statements for public dissemination, in advance of the vote. The

media is advised that a press conference, typically of “an important safety matter,” will follow



the Commission vote, period. Neither the name of the company nor the product involved is
disclosed. And that is exactly what was done in the Daisy case.

The staft worked on possible questions and answers, public statements, fact sheets and
other matenials. Several drafts and versions of the materials were prepared and the press release
was drafted. The staff did not know, however, how the Commission would vote until the
meeting of October 30, but prepared for the possibility that its recommendation would be

followed.

1. Argument

Respondent claims it has been deprived of due process of law because of three
unsubstantiated aliegations: A. Two Commissioners conducted a secret “improper meeting” '
in violation of the Government in the Sunshine Act; B. The Chairman of the Consumer Product
Safety Commissiori decided how she was going to vote in advance of the final Commission
decision meeting; C. Someone at the Commission “leaked” the administrative Complaint before
the Commission voted to file the Complaint. Even if Respondent’s rendition of the facts were
correct, it has set forth no basis for relief. Since its statement of the so-called facts is
unsupported and unsupportable, it fails to even provide a basis for consideration of its legal
arguments.

Respondent’s Motion primarily consists of innuendo, supposition, false statements,
baldly unsubstantiated, and misleading statements, and one seif-serving affidavit by Mr. Jeffrey

Locker in support, notarized by his father and co-counsel. That affidavit not only contains no

' An “improper meeting” alleged by Respondent is also the type of “irregularity” which, under the Government in
the Sunshine Act, 5 U.S.C. § 552b (h) (1), United States District Courts may review within sixty (60) days after the
aggrieved action, (IO wiz, within 60 days of the alleged “improper” meeting).
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hard evidence, it completely ignores and avoids information that Respondent’s counsel knows
fails to support his statements of “fact”.

A. Respondent Provides No Evidence of Any “‘Improper Meeting and No Basis for Relief

The foundation of Respondent’s Motion, as gleaned from its Memorandum in Support of
its Motion to Dismiss, is the completely unsupported and reckless allegation of the occurrence of
“an improper meeting” between Commissioner Moore and Chairman Brown. The fact is there is
no evidence such a meeting ever occurred. Respondents rest an elephant of an accusation on the
flimsiest eggshell of supposition. Even Respondent can or;ly proffer (on page 1 of its
Memorandum in Support of its Motion) “The decision to issue the Complaint was accompanied
by...an apparent meeting in violation of the...Sunshine Act.” [sic] Respondent seems to believe
that no two people could come to the same conclusion—to authorize a Complaint in this case--
without holding “improper meetings’™ first.

Clearly, the-Commissioners did not need secret, “improper meetings” to make a decision
about the CPSC staff recommendation to refer this case to an Administrative Law Judge for a
full hearing. And Respondent knows it. Respondent’s attempt to infer the existence of such a
meeting is based more on “wishing it were true” than anything remotely resembling evidence
that it happened.

Daisy asks us to suppose this “apparent meeting’” occurred because the Chairman held a
press conference soon after the vote and could not have done so unless she knew for a certainty
that the Commission would vote to issue an administrative Complaint. A quick review of all the
facts and common sense is all that is needed to dismiss this inference. Daisy ignores the
obvious: the Commission had been fully briefed as an entire body on October 24™ by the staff

and set a vote for October 30th. Competent people prepare for the possible outcomes of such an
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important decision. Reporters require advance notice to attend a press conference. Whatever
decision the Commission made would have been newsworthy, since Daisy and its surrogates had
widely publicized the Commission consideration of the Complaint and the date of the vote.
Daisy’s inference of an improper meeting is not the most logical inference to be drawn from this
chain of events.

Without any proof of any secret, improper “apparent” meeting, Respondent’s claim that
two Commissioners must have violated The Government in the Sunshine Act 1s without basis in
fact and must fail.

Daisy fails on procedural grounds as well. If Respondent truly believed that
Commissioners violated The Government in the Sunshine Act in October 2001, it has failed to
act in a timely fashion. The Sunshine Act requires that the alleged violation be raised before a
U.S. District Court within 60 days of the “improper meeting.” See 5 U.S.C. §552(b)(d)(1).
Since Respondent failed to raise this allegation in a timely manner, and before the appropriate
forum, it has lost any opportunity to raise such an issue now.

Assuming arguendo, that this “apparent” meeting had occurred, Respondent failed to
demonstrate that it’s right to due process was violated.‘ Respondent took every opportunity—fair
and unfair—to present its position to the Commission and did so. Daisy presents no evidence
that the outcome would have been any different—“apparent” meeting or none. Its due process
argument 1s wholly unsupported and without ment.

LR I

In summary, Respondent failed to support its accusations of an “apparent” “improper

meeting” and further failed to provide any valid grounds for relief.

B. Respondent Has Failed to Show that Prejudgment Qccurred



Daisy has tried to stretch the concept of prejudgment well beyond the law. Like a rubber
band, Daisy’s overstretched argument outreaches its elasticity and snaps when given the slightest
scrutiny.

Prejudgment requires proof that a decision maker made a premature but final decision
that Daisy violated a law within the Commission’s jurisdiction. No Commissioner, includiﬁg
Chairman Brown, was called on to decide, and none did decide, that Daisy violated any law
administered by the Commission. The Commission merely decided to authorize this
administrative proceeding. Only after the Presiding Officer issues his intitial deciston will the
Commisisoners become decision makers on the merits. Since Chairman Brown left the
Commission several months ago, and will never be a decision-maker, she could not have pre-
judged this case under the caselaw.

The many briefings provided by the staff and Daisy to the Commission, supplied the
Commission with the information necessary to make an initial finding as to whether a complaint
should 1ssue. Of necessity, the Commission must make that initial finding that the staff has
presented a case with enough merit to go to a hearing. One cannot prejudge a case merely by
saying or deciding that a complaint should issue. Otherwise prejudgment must occur in every

case of administrative litigation that ever occurs.

The essence of prejudgment is whether an agency decision-maker made a premature but
final decision that a firm vielated a law administered by the agency. Respondent infers that
Commissioner Brown prejudged the ultimate issue based on a variety of inconclusive inferences

it calls “facts.” Public statements by Commissioners are an insufficient basis to conclude the



existence of bias and prejudgment. Association of Natignal Advertisers v. E.T.C., 627 F2d 1151,

201 U.S. App. D.C. 165, cert. denied 100 S. Ct. 3011 (1980).

Even if Ann Brown had reached a hardened, implacable position—something
Respondent has not shown—its argument is without ment. If the Presiding Officer finds thét
Daisy Airguns are hazardous under CPSC statutes, Daisy may appeal that Decision to the ﬁﬂI
Commission. It 15 at that time that the full Commission will be asked to decide whether Daisy’s
Airguns t violate any of the laws it administers. At that time, the person accused of
prejudgment, the departed Ex-Chairman Ann Brown, will not even be a decision-maker.

Under any test or case law cited by Respondents in its Motion and Memorandum in
Support thereof, consideration of prejudgment at this time is not ripe--and it never will be. Ann
Brown has not and will never be, part of any decision that Daisy violated CPSC law in this
matter.

C. Respondent’s Allegations That The Commission staff gave the draft Complaint to a Reporter
Is Without Merit

The Commission shared its proposed Complaint with only one person in advance of the
Commission vote: Respondent. Respondent makes an extremely sgrious charge in what appears
to be a desperate attempt to allege procedural wrongdoing somewhere in the pre-Complaint
stage. Respondent alleges that Complaint Counsel or some other Commission employee leaked
the draft Complaint to USA Today. In Mr. Jeffrey Locker’s Affidavit in support of his Motion to
Dismiss he states that Ms. Jayne O’Donnell of USA Today read him verbatim provisions of the
CPSC Complaint and that she said the Cornplaint was read to her. The affidavit does not directly
quote Ms. O’Donnell and certainly does not identify a CPSC staff member as the source of the

leak. Mr. Locker just characterizes many months after the conversation some of Ms.



O’Donnell’s statements. He then insinuates that Ms. O’Donnell must have learned of the
contents of the complaint from the Commission staff.

After reading the Respondent’s Answer, the CPSC legal staff conducted an internal
investigation to determine whether a leak could have occurred. As part of that effort, we
contacted Jayne O’Donnell. Although she declined to identify her source, she “stated
unequivocally that the person who read [the Complaint] to her was not employed or previously
employed by the Commission.” {Exhibit A, p. 2))

Mr. Locker says he was “in a state of shock™ that a newspaper was quoting from the
proposed Complaint. He should not have been. The facts support the conclusion that
Respondent’s in their public relations and lobbying effort leaked much, if not all of the
allegations of the Complaint®. Once the legal staff informed Daisy of its intention to recommend
referral of the Airgun hazard case to an administrative Court, but before sharing the proposed
Complaint with Daisy, the firm mounted a high powered lobbying effort and publicity campaign
to derail any vote on the recommendation. The Commission received letters from Congresstonal
offices, trade associations and gun enthusiasts and their organizations on behalf of Daisy. News
stories and editorials appeared in publications quoting Daisy’s counsel and industry
representatives. Initially, these third parties seemed to believe that the Commission might take

some action against Daisy because of the Airguns’ high velocity.

? In his denial that Resondents could have inadvertently through their efforts provided the Complaint to
someone who leaked it, Mr. Locker repeatedly denied that Respondent had leaked the complaint directly to the
“media” or any “media venue.” (Letter of December 11, 2001 from Jeffrey Locker to Eric Stone, Exhibit D).
Interestingly, Mr. Locker never previously contended that the reporter told him the Commission “was going to issue
a complaint.” { Exhibits B & D] Her story speculates about whether there were two votes for the complaint and
noted the Commission would not comment. If the court wishes to pursue this matter further, the staff wishes to
depose Mr Locker about his and Daisy’s actions and whether Mr. Locker has provided a complete and accurate
account of what he knows about the US4 Today s sources. We believe he has direct evidence that the reporter did
not get information about the complaint from anyone associated with the Commission, but has not disclosed this to
this court,
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